

















Che Board of Directors of 


Citizens Fidelity Bank 


and Orust Company 
of Louisville 


wish to call your attention to the 


Orust Services 
of this Bank 


Ohis Bank administers Court Grusts 
Acts as Executor or Administrator of Estates 
and renders all forms of trust 
and fiduciary services for individuals 
and Corporations 


Ohe protection of the rights and proper 
co-operation with the members of the 
Bar are fundamental elements of our 


" policy. 


Menefee Wirgman 
Louisville President 
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The Annual Meeting 


The 1947 Annual Meeting was one 
of the most outstanding that this As- 
sociation has ever held. In excess 
of 525 members registered attendance, 
and an overflow crowd was present at 
every session. 

Preliminary to the opening of the 
meeting, various law school alumni as- 
sociations held dinners and reunions. 
Two of the outstanding social events 
were those sponsored by the Louis- 
ville Bar Association. A smoker for 
the visiting lawyers was given by them 
on the evening of April 2, and they 
were host at a banquet and dance on 
the evening of April 3. The principal 
speaker at the banquet was Judge 
John J. Parker, Senior Judge, Fourth 
Circuit Court of Appeals, who was 


introduced by Governor S. S. Willis. 
Judge Parker selected as his subject 
Nuernberg Trial.” 


“The Everyone 


present acclaimed Judge Parker's ad- 
dress as being outstanding, and a 
speaker at one of the later business 
sessions in referring to the address 
said, “it is the greatest speech that 
any of us have ever been privileged to 
hear and it is probably the most out- 
standing address that we will ever 
hear.” 

The business session opened on the 
morning of April 3 with addresses by 
C. C. Duncan, the outgoing president ; 
Judge Eugene Siler, Court of Ap- 
peals; and Milton S. Luker, London, 
Kentucky. 

A luncheon meeting 
the Younger Lawyers Conference. 
This was presided over by Bert 
Combs, its president, of Prestonsburg, 
and an interesting address was made 
by Judge Mac Swinford, United 
States District Judge, who was ac- 


was held by 
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BAR ASSOCIATION OFFICERS 


Standing left to right: George S. Wilson, Jr., Owensboro, President-Elect; H. H. Harned, Frank- 
Samuel M. Rosenstein, Louisville, Secretary; Flavius B. Martin, 


fort, Registrar-Treasurer. Seated: 


Mayfield, President; Joseph D. Harkins, Prestonsburg, Vice-President. 


companied to the meesing by Judge 
Parker. vs 

The afternoon session heard an in- 
teresting address by Barry Bingham, 
President of the Courier-Journal and 
Times, whose topic was “Bringing 
Democracy to Germany.” Then fol- 
lowed a panel discussion on “In- 
dustrial Peace.” Lee Pressman, Gen- 
eral Counsel, C.I.O., who was sched- 
uled to present labor’s viewpoint was 
unable to appear, and Frank Donner, 
his assistant, substituted for him. In- 
dustry’s viewpoint was presented by 
Robert Morgan of Peoria, Illinois. 
These addresses were followed by a 
question and answer period. 


The Friday morning session heard 
an address by Lee S. Jones, following 
which a debate on the subject of 
“Does Kentucky Need a New Con- 
stitution?” was presented. The af- 
firmative was presented by General 
Eldon S. Dummit, Attorney General, 
and the negative was presented by 
Judge E. C. O’Rear, Frankfort. A 
recording of this address was made 
by Radio Station WHAS and it was 
carried throughout the state. 

The officials of the Association were 
encouraged by the attendance and the 
co-operation of the Bar and they will 
strive to continue to present pro- 
grams of interest and of practicable 
importance. 
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The Board of Bar Commissioners 
met in Louisville on April 2, 1947. 

Considerable time was spent in com- 
pleting arrangements for the Annual 
Meeting which was to open on the 
following day. Various reports were 
received in pending disciplinary cases 
and pending motions and tentative re- 
ports in these cases were received. 
The rules of the Association forbid 
publication pending a report from the 
Court of Appeals. 

The Secretary reported at the con- 
clusion of all pending business before 
the board that the terms of office of 


Board of Bar Commissioners Meet 


the following Commissioners had ex- 
pired : 

George S. Wilson, Jr 

John L. Davis 

Joseph D. Harkins 

J. R. White 

James B. Milliken 

Gavin Cochran 

John S. Cooper 

B. N. Gordon 


He further reported that the term 
of office of the following Commis- 
sioners will.not expire until April, 


1948 : 





SOME MEMBERS OF THE BOARD OF BAR COMMISSIONERS 


Standing, left to right: Joseph D. Harkins, Prestonsburg; George S$. Wilson, Jr., Owensboro; 
Thomas J. Knight, Louisville. Seated: Max B. Harlin, Bowling Green; Flavius B. Martin, Mayfield; 


Marcus C: Redwine, Winchester. 
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JAMES GORDON 


Madisonville, Ky. 
Replaces B. N. Gordon on the Board 
of Bar Commissioners 


Judge Thomas J. Knight 
Marion W. Moore 
Maxey Harlin 

Judge T. B. McGregor 
Marcus C. Redwine 
Flavius B. Martin 


The oath of office was administered 
to the following who had been elected 
for a two-year term ending April, 
1948 : 

George S. Wilson, Jr. 
John L. Davis 
Lorimer W. Scott 
Joseph D. Harkins 
Terry L. Hatchett 


Gavin Cochran who was re-elected 
for a two-year term was required to 
be in Washington and could not be 
present at this meeting. The board, 
recommendation of the new 


upon 
president, Flavius B. Martin, ap- 
pointed James F. Gordon, Madison- 


ville, and Parker Duncan, Monticello, 
for a one-year term ending in April, 
1948, to fill the vacancy resulting from 


the expiration of the term of office 
of B. N. Gordon and John S. Cooper, 
respectively. Mr. Gordon and Mr. 
Duncan were advised of the appoin:- 
ment and each accepted. 

The following officers were elected : 


George S. Wilson, Jr., Owensbor», 


President-Elect 


Joseph D. Harkins, Prestonsbury 
Vice-President 

Samuel M. Rosenstein, Louisville, 
Secretary 

Henry H. Harned, Frankfort 


Treasurer 

Mr. Martin announced that Thomas 
J. Knight had agreed to act as chair- 
man of the Bar Journal Committee 
and that Colonel Stites had accepted 
an appointment as chairman of the 
District Bar Organization Association. 





NOTICE 


The Secretary of the State Bar 
Association desires to call attention of 
the members of the Kentucky Bar to 
the following statement with reference 
to the National Tax Association : 

The National Tax Association is a 
non-political, non-profit-making edu- 
cational organization. Its object is 
to educate and benefit its members 
and others by promoting the scientific 
study of taxation and public finance 
at all levels of government. 

The association welcomes to its 
membership all who may be interested 
in taxation and public finance gen- 
erally. It has long numbered among 
its members many distinguished «t- 
torneys, accountants, and business 
leaders, as well as outstanding pro- 
fessors, public officials, and pub!ic- 
spirited citizens. 

Annual dues, payment of which «n- 
titles a member to the current volune 
of the Proceedings of the annual c:n- 
ference and the Bulletin, are $10. 

James W. Martin, professor of 
Public Finance at the University of 
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Kentucky and former Commissioner 
of Revenue, has been signally hon- 
ored by being elected president of the 
National Tax Association for the cur- 
rent year. 

Practicing attorneys and their as- 
sociates and friends in Kentucky are 
cordially invited to membership in the 
association. The 1947 conference will 
be held at Miami Beach, Florida, No- 
vember 16-22, at the Roney Plaza 


Hotel. William A. Sutherland, pro- 
gram chairman for the 1947 con- 


ference, is known to members of the 
Bar as the present chairman of the 


Tax Section of the American Bar 
Association. 
\pplications for membership ac- 


companied by a check for dues may 
be mailed to Ronald B. Welch, sec- 
retary, National Tax Association, Box 
1799, Sacramento 8, California. 





HEARD AT THE 
STATE BAR MEETING 


“The fact that a man is on his 
hands and knees in the street is not 
proof that he is drunk, but if he is 
attempting to roll up the white line 
it is.” 

“A G.I. brought a pet monkey from 
the South Pacific to his home in 
Mississippi. He trained him to pick 
cotton. The monkey was doing such 
a good job that his neighbor planters 
wanted some of them. The G.I. con- 
ceived the idea of importing a cargo 
of monkeys and training them. He 
applied to his local banker for finan- 
cial aid. The banker referred the 
matter to his loan committee. In re- 
porting to the G.I. the banker said 
‘there is one member of our com- 
mittee objects to this loan, he says 
that if your project is a success every 
cotton grower in Mississippi will want 
a bunch of these monkeys, and we 
will be called upon to finance them, 
soon we will have a lot of money tied 








W. H. COUNTS 
Olive Hill, Ky. 

New President of the U. of K. Law 
Alumni Association 


up in monkeys, and about the time 
they are trained the “dam yankees” 
will come down here and free them 
and the C.I.O. will organize them and 
wages will be so high nobody will 
hire them and we will be the losers 
application for loan denied.’ ”’ 


“A single man wearing the armor 
of a righteous cause can defeat a 
host clad in the garments of error.” 


“It is usually the assistant who 
writes the speech delivered by the 
boss who receives the credit, but this 
time it is the assistant who will read 
the speech prepared by the boss.” 


“T never had anybody to write my 
speech for me.” 


“It is unnecessary to cut down the 
venerable and age-honored oak to get 
rid of the dead wood in the top.” 


“The next time you hold this As- 
sociation meeting on ‘Good Friday’ 
we are going to start a movement to 
hold it on Yom Kippur.” 
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THE BANQUET, APRIL, 1947 BAR ASSOCIATION MEETING 


Bar Journal 


Thomas J. Knight, Louisville, 
Chairman 
Gavin H. Cochran, Louisville 
Lilburn Phelps, Louisville 
©. Russell, Louisville 


A. | 
' A. E. Evans, Lexington 


District Bar Organization 


Col. Henry J. Stites, Louisville, Chair- 
man 
(Committee to be announced by 
Chairman) 





Co-operation with American 
Bar. Association 


Edward A. Dodd, Louisville, Chair- 
man 

Le Wright Browning, Ashland 

Emest N. Fulton, Bardstown 

Chas. S. Adams, Covington 

Louis Cox, Frankfort 

James Sampson, Harlan 

W. A. Stanfill, Hazard 

William B. Gess, Lexington 

Wm. A. Hamm, London 

Thos. J. Marshall, Jr., Paducah 

H. J. Scott, Pikeville 

Geo. T. Ross, Richmond 

Ben D. Smith, Somerset 

John L. Vest, Williamsburg 

H. H. Tye, Williamsburg 

T. M. Galphin, Jr., Louisville 


Legislative Drafting And 
Research 


Sam R. Cheek, Danville, Chairman 








James H. Gold, Louisville 
Angus McDonald, Lexington 
Robert K. Cullen, Frankfort 


Kentucky State Bar Association 
Committees, 1947-48 


President’s Advisory Committee 


Judge Roy Shelbourne, Paducah, 
Chairman 

John B. Rodes, Bowling Green 

Harry D. Mackoy, Covington 

James Park, Lexington 

Judge Mac Swinford, Cynthiana 

Judge H. Church Ford, Georgetown 

Robert P. Hobson, Louisville 

Clifford E. Smith, Frankfort 


Legal Education and Admission 
to the Bar 


Colvin P. Rouse, Versailles, Chairman 

Frank Murray, University of Ken- 
tucky, Lexington 

A. C. Russell, University of Louis- 
ville, Louisville 

John E. Richardson, Glasgow 

Lawrence Wetherby, Louisville 

J. Thaxter Sims, Cynthiana 

Eugene B. Cochran, Louisville 


Policy and Practice Committee 


David R. Castleman, Louisville, Chair- 
man 

Clinton M. Harbison, Lexington 

Thos. J. Marshall, Jr., Paducah 

Oscar H. Forster, Newport 

R. L. Maddox, Middlesboro 


Financial Aid Committee 


Ernest Woodward, Louisville, Chair- 
man 

Judge Osso W. Stanley, Frankfort 

Judge J. R. Laymen, Elizabethtown 

Col. Henry J. Stites, Louisville 

John L. Dorsey, Henderson 
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The suggestion made by Mr. Ernest 
Woodward of Louisville that we in- 
vestigate the feasibility of having our 
Association do something to aid hon- 
orable indigent lawyers of our state 
has met with a hearty response. After 
the publication of the suggestion in 
the March issue of the State Bar 
Journal Mr. Woodward received a 
score or more letters from Kentucky 
lawyers and from lawyers in Iowa, 
Missouri, Tennessee, and _IIlinois, 
urging that our State Bar Association 
take the lead in this matter. Our edi- 
torial about the matter has been re- 
printed in séveral legal publications. 
Our president, Mr. Flavius B. 
Martin, has given the matter much 
thought and approves the idea. He 
has appointed a committee, composed 
of Mr. Woodward as chairman and 
Judge J. R. Layman of Elizabethtown, 
Henry J. Stites of Louisville, Judge 
Osso W. Stanley of Frankfort, and 
John L. Dorsey of Henderson, to 
study the matter and devise ways and 
means. 

Two methods have been suggested 
as a means for procuring funds for 
this purpose. First, increasing Bar 
dues. Second, voluntary donations. 

The very first action for determina- 
tion is whether the relief organization 
can legally be conducted as a part of 
the official Bar Association created 
by K.R.S. 30.170. If not it must be 
entirely a voluntary proposition. If it 
is concluded that the statute does not 
authorize this activity by the Bar As- 
sociation the committee must de- 


termine whether a Bar Association 
can create a charity capable of re- 
ceiving tax-free donations. 








The committee is at work and their 
determination of these questions will 
be published in the Journal when com- 
pleted. | 

The necessity for such an under- 
taking cannot be disputed, nor can the 
need be denied. The lawyers are not 
included in the Social Security set- 
up, nor do we have any pension plan. 
We have no organized plan for help- 
ing one another when need demands. 

The Kentucky State Bar Associa- 
tion is pioneering, and we hope some- 
thing can and will be accomplished. 


rr 


Doctors, lawyers, and dentists are 
the highest paid professional groups 
in Los Angeles, if the occupation tax 
payment report for May 27 last year 
to January 31, 1947, submitted to 
the City Council is any indication. 

The report disclosed the city was 
paid $421,331.48 in occupation taxes 
during that period. The tax is $12 on 
the first $12,000 or less of gross 
annual fees of compensation earned, 
plus $1.00 per $1,000 or fractional 
part thereof in excess of $12,000. 

During the period reported upon, 
2,817 physicians paid $64,084 while 
2,430 attorneys paid $45,687. The 
city’s 1,426 dentists paid $27,197. 

Real estate men paid more in taxes 
—some $69,689—but there were more 
of them, some 4,752. 

Others in the higher income brack- 
ets included 1,303 accountants and 
auditors paying $23,554; some 1,344 
beauty parlor operators. paying $18,- 
249; and 1,365 barbers paying $17,- 


249.—American Law and Lawyers. 
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The Statute Revision Commission 
maintains a current file of annotations 
to decisions of the Court of Appeals, 
which is kept up to date with the latest 
issue of the Advance Sheets. The 
Commission will be pleased to supply 
information by letter on recent de- 
cisions affecting any section of the 
Constitution or statutes to any at- 
torney who writes or calls for it. 





Taken from the Owensboro, Ken- 
tucky, Messenger, April 6, 1947: 

To be president of the Kentucky 
Bar Association is no mean honor to 
come to any member of the profes- 
sion, and when one of the younger 
members is chosen, it speaks well for 
the lawyer who has gained the dis- 
tinction, and reflects honor on the 
city in which he lives and his fellow 
barristers as well. George S. Wilson, 
Jr., of Owensboro, was elected to the 
Bar presidency last Wednesday in 
Louisville. Under the procedure em- 
ployed by the Association. Mr. Wil- 
son will not take office until the annual 
meeting in 1948. During the ensuing 
year, Flavius B. Martin, of Mayfield, 
will serve as president. 

President-Elect Wilson is a young 
raan who has practiced law in Owens- 
boro since his admission to the bar 
following his graduation from Wash- 
ington and Lee University. A native 
of Webster County, he was a small 
boy when the Wilson family moved 
from Sturgis to Owensbero. The old- 
est son, and named for former Circuit 
Judge George S. Wilson who held 
office 18 years, George, as his friends 
call him, is now associated with his 
father, his youngest brother, William, 
and William M. Gant, in the Masonic 
Building in general law practice. His 
father was a member of the House 
of Representatives and speaker be- 
fore his election of the circuit bench, 
where he remained three terms, but 


George S. Jr., has confined his public 
service to a term as Owensboro city 
attorney. 

We congratulate George upon the 
honor that has been paid him, and the 
Bar Association upon its good judg- 
ment in electing him president. 





WHAT, NO SPEECHES? 

The Kentucky Law Alumni As- 
sociation banqueted on the mezzanine 
floor of the Kentucky Hotel in Louis- 
ville at 6:30 p.m. on April 2. Ap- 
proximately 100 members were pres- 
ent from over the state. Mahlon Shel- 
burne presided and Dan E. Fowler 
performed the duties of secretary and 
treasurer. No speeches were made. 


Isn’t it wonderful that a group of 
lawyers can get together and not make 
speeches? There are two possible ex- 
planations for such a procedure. First, 
maybe the Kentucky lawyers are not 
being trained in speech-making. May- 
be the art of oratory is being lost in 
Kentucky as the years go by. It 
would be difficult, however, to con- 
vince anyone that such is the case if 
one should hear any of the hundred 
men orating on the Fourth of July in 
his own bailiwick. 

A second alternative is possible: 
oratory for its own sake is passe. 
When it takes an argumentative form 
it is not quite in point at a jollifica- 
tion old-times meeting. 

W. Hubert Counts of Olive Hill is 
the new president. He is suspected of 
being an orator. It would not be sur- 
prising if he should put on an as- 
tounding program next year, so that 
all the lawyers in the hotel will desert 
committee meetings and other events 
in order to hear him and his col- 
leagues. 





When a witness has commenced to 
yawn, he usually has commenced to 
lie. 
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The Lawyer Speaks to the High 
School Student 


By CHARLES A. WALTER 


Louisville, 


MAY IT PLEASE THE COURT: 


Ladies and Gentlemen of the Jury— 
you the pupils, teachers, and ad- 
ministrative officers of this High 
School—_ 

May I address you in such a way 
this morning as may be a means of 
bridging the gap which for the mo- 
ment may exist between you and me. 

Memory takes me back a few years 
when, like yourself, your speaker was 
a student in high school, and in an 
effort to determine what might be the 
most appropriate subject, or sub- 
jects, upon which to speak, it ap- 
peared to me that some of the things 
which I might talk to you about would 
be problems which I, as a student, was 
most concerned about. Like your- 
self the problems which confront and 
concern you also confronted those of 
us who preceded you in high school, 
with a few exceptions. 

We were trained during a period 
when MAKING THE WORLD 
SAFE FOR DEMOCRACY and NO 
MORE WARS were the chief phi- 
losophies of the period. We were 
smart, so we thought, and we felt we 
could achieve those ideals. Apparent- 


ly, we were unable to cope with all 
of the world, and we 


of the “isms” 


Kentucky 


found ourselves in a global conflict 
which some of you actually engaged 
in, and all the rest saw and felt at 
firsthand. 

You have inherited the Atomic Age, 
and the philosophy that unless we as 
nations of this earth join together in 
the seeking after the preservation of 
peace, we shall destroy ourselves. 
With the past experiences of gen- 
erations which have preceded you, it 
is my belief that the young people of 
this great nation will be equal to the 
task. 

How can you as citizens and stu- 
dents prepare yourselves, and get 
ready for the great TRUST which 
will be handed to you? The answer 
must be obvious. You must, as St. 
Paul said, “Have FAITH that would 
move MOUNTAINS,” or as the low- 
ly Nazarene said, “You must LOVE 
your neighbor as YOURSELF.” 
What, basically, do these great phi- 
losophies and teachings mean? 

They mean you must lose yourself 
in the doing of those things which are 
just and right ; you must have faith in 
your fellow man; you must have faith 
in your school; you must have faith 
in your country; you must have faith 
in a Supreme Creator; you must have 
faith, yes, in yourself. 
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Love your neighbor as yourself 
simply means that you should love 
yourself well enough that you would, 
to the maximum of your ability, pre- 
pare yourself for life and while doing 
so you should consider and love those 
around you. 

As an attorney, many scenes of do- 
mestic tragedy come to my attention, 
and the using of legal processes is 
necessary. One of the biggest prob- 
lems confronting our nation today is 
the broken home, resulting in the 
scattering and separation of children 
from parents. 


Parental love, respect, and obedi- 
ence are some of the finest possessions 
one can have—the sense of security, 
the leaning upon the “Old Man” (af- 
fectionately used) are some of the 
things we take for granted, but there 
are so many who don’t have such. 

Last year in the Jefferson Circuit 
Court over 3,500 divorces were 


granted for one reason or another, 


while some 7,800 -marriage licenses 
were issued, so said the Honorable L. 
E. Huber, deputy commissioner of the 
Jefferson Circuit Court, in an address 
before a church group on February 
23. Commissioner Huber reports that 
the basic causes for divorce from his 
experience and from the hundreds 
of cases he has studied the evidence in 
and decided upon are (1) the LOSS 
OF LOVE on the part of one spouse 
for the other, and (2) a lack of 
RESPONSIBILITY on the part of 
the one or the other spouse, or both. 


Just in the past month or two di- 
vorce and alimony suits have been 
instituted by your speaker where small 
children will be the chief sufferers 
The damage had already been done 
before the aggrieved party consulted 
with my office. The big job is to try 
to alleviate the damage and to effect 
justice. It makes your heart sick to 
sense these tragedies. Some of the 
reasons for these suits clearly prove 
the basic reasons which cause divorce 
outlined by Commissioner Huber. 


What is the answer? There isn’t a 
complete answer. We will always 
have divorces, but this trend in the 
law is of recent origin as divorces 
were practically unheard of until 
1856. Prior to that the Ecclesiastical 
Courts and the Common Law Couris 
practically forbade divorces. In the 
Bible divorce could only be granted 
for adultery, and then in only a few 
instances. 

One of the most important things 
which you as young people can do in 
your preparation for life is to study, 
learn, and fully realize the beautiful 
and serious responsibility which you 
as future husbands and wives will be 
expected to assume. Keep your eyes 
open; keep yourself clean, and be in- 
telligent in the selection of the one 
whom you will have to put up with 
and/or who will have to put up with 
you, for what we all hope will be the 
rest of your natural lives. 


OUR LEGAL SYSTEM is a her- 
itage of which we should justly be 
proud. Our Common Law has come 
to us from the Romans, the Ecclesi- 
astical Courts, the English Law, and 
to a certain extent from the legal 
systems of other countries. Of course, 
much of the foundation of our legal 
system is from the code of Hammur- 
abi, the Ten Commandments, Biblical 
Law, Magna Charta, Bill of Rights, 
Petition of Rights, our own Declara- 
tion of Independence, constitutions of 
our nation and state, as well as the 
statutory law, national, state, county, 
and city. Some constitutional pro- 
visions and statutory laws are re- 
viewed by the courts, and much of 
our law is actually determined for us 
by the decisions of our judicial sys- 
tem, the latter system the lawyer is 
a part of. In addition, the customs, 
habits, and doings of our people have 
an important effect upon our whole 
legal system. There are many laws on 
our statute books and many court de- 
cisions which will never affect your 
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life, yet, on the other hand, there are 
so many which do. 

Much of our statutory law, as well 
as constitutional law is antiquated, 
outmoded, and out of date. One of 
the most serious obstacles to the de- 
velopment of the educational system 
of our State, as well as other depart- 
ments of our government, is our an- 
tiquated State Constitution which 
limits the salary of those who would 
choose government careers as their 
life work. If we are to secure and 
hold good and competent government 
workers throughout our Common- 
wealth, men and women who want 
to make Governmental Service their 
life career, then WE MUST be in a 
position to pay adequately for the 
service so rendered. You and your 
parents should do everything you can 
to secure a change in our State Con- 
stitution which would make these im- 
provements possible. 


TRIAL BY JURY is one of our 
legal processes which is dear to all. 
This is one process which was wrested 
from an English king and is guar- 
anteed by the Magna Charta, and has 
been brought down from the thir- 
teenth century to our present day. 

The problem of deciding what the 
facts are in a given situation when 
it might affect your very life and the 
taking away of your property, or 
when it might affect your right for 
damages and redress against someone 
or some unit which has damaged you 
is a right which under our law is re- 
served for determination to a jury of 
twelve men of your peers. For the 
benefit of the fairer sex let me say 
of recent years twelve men of your 
peers can, and does, include women as 
well. Men and women from all walks 
of life and who know little about the 
case at bar until the facts are pre- 
sented—Yes, you have a certain right 
in their selection. 

Many cases which come to the at- 
tention of the lawyer have to be de- 


cided by a jury—your client thinks 
he is right and the other person thinks 
he is right, and most of the time both 
sides are sincerely honest in their con- 
clusions. 

To illustrate: the George Denny 
case; that of a blind man who fell 
into an excavation next to what was 
a pathway or sidewalk. The court in 
that particular instance left the ques- 
tion of “what constituted a proper or 
improper barricade” up to the jury. 
(The lawyer can recall many other 
cases wherein the question of fact was 
left up to the jury.) 

It is interesting to note that the per- 
son accused of crime must be con- 
victed upon evidence which would 
leave no reasonable doubt on the part 
of the jury, and the verdict must be 
concurred in by all twelve jurors, 
while the civil court jury can render a 
verdict if nine of the twelve jurors 
agree. Another development in our 
legal system is the Equity Court which 
originated from the right to appeal to 
the Crown, and when so many ap- 
peals to the Crown were taken the 
King found it necessary to appoint 
chancellors. 

Those of you who have thought of 
the law in terms of defending crim- 
inals might be surprised to know that 
to the average lawyer a criminal prac- 
tice is very small. It is quite amusing 
to the average lawyer to get questions 
from the average person wondering 
whether or not you have been engaged 
to defend persons who have com- 
mitted crimes, when so often our 
work is confined to domestic relations, 
real estate, damage suits, and yes, 
collections. Our citizenry needs a bet- 
ter understanding of our legal system. 

Contrary to some prevailing be- 
liefs and superstitions, I have found 
the great, great majority of our at- 
torneys and judges to be men of in- 
tegrity, honesty, and sincerely in- 
terested in furthering the causes of 
justice. 
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In making this statement I want to 
try to point out to you some of the 
things which our clients have tried to 
get us to do which we know are 
wrong. 

A few months ago a farmer walked 
into my office and threw a sheet of 
rough yellow tablet paper on the desk. 
He eyed me with a knowing smile. 

_ “This thing ain’t worth the paper 
it’s written on, is it?” 

I carefully read it. Though in 
pencil, it was legible, and bore the 
scrawled signatures of the farmer and 
a neighbor to an understandable con- 
tract. 

“What makes you think this agree- 
ment is no good?” I asked. 

The farmer seemed slightly dis- 
concerted by my question, but was 
still sure of himself. 

“It ain’t written on legal paper!” 

I didn’t ask him to elaborate. It 
was very simple. This contract was 
written with pencil on 5-cent tablet 
paper and not on the 8% by 13-inch 
sheets which for some reason are the 
standard legal stationery of lawyers. 

“It doesn’t make any difference 

what kind of paper this contract was 
written on,” I told him. “It would be 
good even if it had been written on 
toilet paper!” 
_ He was flabbergasted and a little 
indignant. He had signed the con- 
tract thinking he could later repudiate 
it because of a fancied technical de- 
fect. 

Many people regard attorneys as 
hybrid wizards and fixers. Lawyers 
do not go into politics ordinarily be- 
cause they like to, but because their 
_ clients expect them to have political 
“pull.” They want a lawyer who can 
fix things for them, but also, and 
even more fundamentally, they want 
a lawyer who has lots of crawling 
little technicalities with which to in- 
fest their enemies. 


BUT CLIENTS ARE BUSY 
BEES. They want dramatic action 


and buzz with whispered suggestions 
to prove the witness is a liar. Usually 
the misstatement involves but a minor 
point. For example, the witness testi- 
fies something-happened on June 15, 
1940. All along the date had been 
fixed as June 15, 1941. Everybody 
knows that, yet when this witness 
makes the obvious slip of the tongue, 
the client practically pops out of his 
chair with excitement, demanding 
cross-examination to show the whole 
world what a dastardly liar his op- 
ponent is. 

Yes, people like the abracadabra of 
the courtroom. That’s why we have 
it. And human nature is such that 
the typical litigant likes it because he 
fancies it gives him some special ad- 
vantage when he needs it—if he has 
a smart lawyer. 

Proof? Ask any lawyer. 

I have known pious men to try to 
abrogate a contract on the ground 
that it was executed on a Sunday, 
thereby making it invalid. When told 
that no such technicality exists, they 
plainly reveal their conviction that 
the law is an impious thing without 
regard for the sanctity of the Sabbath. 

I know of a government project 
that required a mayor of a city to 
sign some papers. He _ refused. 
Though the mayor could have been 
mandamused into signing, that would 
have taken time. Finally the city 
lawyer took the mayor aside. 

“This pen of mine is filled with 
green ink,” he said. 

The mayor winked slyly, took the 
pen, and signed the papers, for, like 
every other very smart man, he knew 
perfectly well that nothing was bind- 
ing if signed with green ink. 


THE FRANCHISE TO VOTE 
will soon be your privilege and you 
should be determined to use it. The 
right to vote, the right to do it secret- 
ly, and the right to have your vote 
counted hasn’t always been assured 
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our people, due to the inadequacy of 
election laws. Did you know that in 
your own city some forty to forty- 
five years ago we inaugurated the first 
secret balloting or voting procedure 
in this nation—Louisville proved to 
the nation that the Australian secret 
ballot was the best way. Later our 
State, through the Brock-Gilbert Law, 
set up the machinery which assured 
the voters of Kentucky their ballots 
will be counted. Today we have the 
voting machine in all of Jefferson 
County, and with properly trained 
election workers it works perfectly 
and is practically foolproof. 

Not only may we vote but we have 
the right to tell others what we think. 
If we do not admire our officers, it 
is our business to prepare ourselves, 
or our friends, to do a better job. If 
this is not our business, whose is it? 


Our job is to make Democracy 
work. 
Develop as well as defend it; 
For what is the good of the toil 
and the blood 
If internal weaknesses end it? 


There certainly are some in this 
group here today who plan to enter 
the profession of law—your speaker 
is prejudiced, of course, as I think 


there is no finer profession, but 
whether your vocational objective be 
that of the law, medicine, education, 
the ministry, commercial fields, agri- 
culture, the trades, or whatever it may 
be, remember, this important fact— 
however good or proficient you may 
be in your chosen life’s work depends 
a whole lot upon how well you devote 
yourself to the study at hand—mathe- 
matics, languages, history, and civics, 
sciences, and all of the other courses 
in the curriculum have been selected 
by those who have been trained to 
guide and direct young people like 
yourself in the preparation for life’s 
work and the acceptance of those 
responsibilities. Give of your best to 


your courses of study. Don’t over- 
look their importance if you are to 
attain the maximum of your po- 
tentiality. 


In your preparation don’t forget 
your responsibility to your community 
—to those who are less fortunate. 
Get something of the Good Samari- 
tan’s spirit in your being. This spirit 
is the philosophy of the Committees 
on Institutions of the Louisville 
Council of Churches, which commit- 
tees bring together public-spirited 
Christian men and women to study 
the programs of our punitive system, 
the problems of child care, and of 
health and welfare. 


The slogan at the entrance of the 
Child City of one of our great Fra- 
ternal Orders, “Enter to Learn, Leave 
to Serve,” might be well inscribed 
spiritually at the entrance of this great 
school as in reality that is exactly the 
kind of program which you and the 
school are carrying out here. 


In the preparation for life never for 
one moment neglect your MORAL 
AND RELIGIOUS | development. 
The material side of life just isn’t 
enough to sustain you; you need 
spiritual development, too. Join the 
church of your choice, attend and 
participate in its function. You will 
then be in a much better position to 
attain the maximum of a full and 
complete life. 


In conclusion, let us not forget the 
necessity for the uniting of all the 
nations; the importance of proper 
selection of the wife and husband to 
be, and the responsibility attached 
thereto; the respect and regard for 
our legal system and the necessity for 
its preservation; the importance of 
trial by jury and our responsibility as 
prospective jurors ; our reasonable use 
of the legal processes in presenting 
just claims; the importance of our 
franchise and right to vote; the neces- 
sity of devoting one’s self to the 
course of study at hand; your respon- 
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sibility to the community; the im- 
portance of moral and religious de- 
velopment ; and when all these things 
which have been touched upon be- 
come a part of your being, you, the 
future graduate of this high school, 


will go out into the community 
equipped to meet life’s problems with 
chin up, head unbowed, and in a spirit 
of faith and neighborliness which 
will do credit to you, your school, and 
the community. 


Should the Public Distrust 
the Lawyer? 


By PHILIP R. DAVIS, of the Chicago Bar 


(From American Law and Lawyers) 


This question I am to answer, 
“Should the Public Distrust the Law- 
yer?” does not seem to me a difficult 
one. 

But before I attempt to answer, let 
me tell you of a ‘striking incident 
arising out of the great San Fran- 
cisco earthquake and fire, which furn- 
ished a severe test of the extent to 
which the legal profession as a class 
can be trusted. 


STRIKING EXAMPLE 
OF HONESTY 


On April 18, 1906, a large San 
Francisco law book publishing firm 
held accounts against lawyers outside 
the city for books purchased amount- 
ing to $175,000. But on that day the 
earthquake and fire destroyed the 
plant of the firm and all its accounts 
books. The hundreds of debtors were 
scattered all over the country; and 
the creditor no longer had means of 
knowing just who they were and what 
amounts were owed by each. 

So the publisher tock a national 
lawyers’ directory, containing possi- 
bly 50,000 names and addresses of 
lawyers, and sent a circular letter tell- 
ing of the loss of the accounts books 


and asking each unknown debtor to 
disclose his name and the amount of 
his debt. 


DEBTS WERE 
ACKNOWLEDGED 

It was a utopian scheme (you might 
think) to trust lawyers to disclose 
their own liabilities. But what do 
you suppose was the result? Out of 
the total of $175,000, more than $150,- 
000 was voluntarily reported back to 
the firm of the unknown lawyers who 
owned the money—six-sevenths of 
the whole amount. 

The publisher was so gratified that 
he then sent out everywhere a circu- 
lar letter telling of the incident, and 
closing with these words: “Let it be 
known to the world that the legal pro 
fession is made up of men of the 
highest honor.” 

Was not this instance a striking 
demonstration, based on experience 
with a large group, that the public 
can trust the lawyers? 


MANY CONTRADICT SELVES 


And now, to our question of today. 
You will notice that it is phrased 
SHould the public distrust lawyers? 
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and not, DOES the public distrust 
them ? 

Of course, many citizens do, in 
fact, distrust lawyers; or they seem 
to do so; at least, they talk as if they 
did. You often hear a person pass- 
ing along some flippant or cynjcal or 
sarcastic remark or newspaper jest 
about the danger of having dealings 
with lawyers. 

And yet, most of such distrustful 
remarks one hears do not represent 
the speaker’s sincere and serious con- 
victions; they are merely casual at- 
tempts at sarcasm or jesting. 


DEPENDS ON 
WHO’S HURT 

One law student met a friend, an 
older man, on the street. The friend 
asked, “What are you doing nowa- 
days?” “Studying law,” replied the 
young man. “What,” said the friend, 


“are you going to be a crook?” A 
few weeks later they met again. The 


friend seemed to be in trouble. “What 
is the matter?” asked the young man. 
“Matter enough,” was the reply. “A 
reckless speeder ran into my car and 
smashed it up, and now he has the 
effrontery to sue me for it.” “What 
are you going to do about it?” asked 
the law student. “Why, I’m on my 
way to my lawyer—he’ll see that I 
get my rights.” 

That is all these remarks about dis- 
trust often amount to. 


Public opinion in many states still 
believes that any young man is en- 
titled to become a lawyer without spe- 
cial preparations. Many communities 
still look upon law-preparation as 
county-boy Tony did. Tony said good- 
bye and went up to the city one Mon- 
day morning to study law. The next 
Saturday afternoon the minister met 
him back again in the village. “Why, 
Tony,” said the minister, “we under- 
stood that you were going away to 
study law and be a lawyer.” “Yes, 
so I did,” answered Tony, “but I 


don’t like it and I’m sorry I learned 
It is such a false belief in scanty 

preparation that permits too many un- 

qualified persons to enter the Bar. 


BAR’S PLEAS 
LITTLE HEEDED 

About 20 years ago, the American 
Bar Association adopted a recommen- 
dation that every applicant to the 
Bar should be required to prepare 
himself for the profession by spend- 
ing at least two years in college, or 
its equivalent, followed by three years 
in a law school. Yet in only 12 states, 
thus far, have the state authorities 
been willing to follow completely the 
recommendation and to require that 
amount of training. 

The American Bar Association has 
been steadily urging its recommenda- 
tions; but in only a small number of 
states has public opinion been willing 
to accept them. Illinois, Colorado, 
and Kansas were among the first to 
take action. But even good old Massa- 
chusetts thus far refuses to follow. 


UP TO THE PUBLIC 


So let us frankly understand that 
Bar Associations are urgently desir- 
ous to see in their ranks a major por- 
tion of well skilled members. When- 
ever and wherever public opinion will 
back the leaders of the Bar, we shall 
have it. But until then the public 
must expect to find about the same 
proportion of low-grade “experts in 
the law” as in any other occupation. 

And right here, let me remind you 
that the judges in the courts are a 
branch of the legal profession. They 
all started as lawyers. And the same 
need of high-grade skill applies to 
judges. 


SELECTION OF JUDGES 


But, here again, the same obstacle 
stands in the way—public opinion. It 
(Continued on page 191) 





What Does the Decision in Hobson v. 
Trust Companies Mean to the 
Practicing Lawyer? 


(303 Ky. 493; 197 S. W. 2d, 454) 


By DAVID R. 


This question has been asked so 
often that the Bar Commissioners 
have asked me to give my ideas of its 
practical application. The answer is 
not entirely clear without an under- 
standing of the problems the litiga- 
tion was designed to solve, and so a 
somewhat abbreviated history of the 
controversy seems appropriate. 

There has never been much room 
for doubt that the services rendened 
to the public by a corporate fiduciary 
are Clearly distinguishable from those 
of an attorney, yet many corporations 
vested by statute with power “to act 
as fiduciary” have sought to enlarge 
such powers by extending their ac- 
tivities into a field of services to the 
public which the law has seen fit to 
entrust exclusively to those individ- 
uals who are duly authorized and 
licensed as attorneys at ‘aw. The im- 
propriety of this invasion has long 
been the subject of much condemna- 
tion from the Bar and much insistence 
by the corporate fiduciaries that they 
were legally authorized to engage in 
the business of soliciting and serving 
patrons “free of charge” by writing 
wills, documents establishing trusts, 
counseling and giving advice on the 
consequent legal questions in all mat- 
ters wherein they secured the nomina- 
tion of themselves for appointment as 
fiduciaries. Obviously, when such 
nominations evolve into an actual ap- 
pointment and _ qualification, the 
“free” service comes to an end and 


CASTLEMAN 


compensation ensues in the form of 
fees received as fiduciary. 

But the criticisms expressed by the 
lawyers did not progress through the 
years beyond the vocal stage until the 
case of Hobson against the trust 
companies was instituted in the fall 
of 1945 to test the rights of the law- 
yers and the trust companies in their 
respective fields of public service 
under the law. 

The litigation was sponsored and 
prosecuted by the Louisville Bar As- 
sociation and the State Board of Bar 
Commissioners. Obviously, it was a 
matter for collective effort, since no 
one lawyer’s financial interest was 
sufficient to justify him in carrying on 
such litigation alone. Indeed the 
franchise possessed by each individual 
attorney to practice law is but a frac- 
tional segment of the overall privilege 
or franchise that the law has com- 
mitted to the legal profession as a 
whole. It was quite fitting, therefore, 
that the State Bar Association and 
the Louisville Bar Association should 
have undertaken to represent the body 
of the legal profession collectively in 
seeking a judicial determination of the 
line of demarcation between the 


realms of fiduciary services and legal 
services, in the administration of law. 

In 1934 the General Assembly of 
Kentucky had passed the Integrated 
Bar Act (now KRS 30.170), con- 
firming the authority of the Court of 
Appeals to set up an organization to 
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supervise the members of the Bar, 
with rules of ethics and discipline. 
Aiso it was provided that the Court 
should define “the practice of law.” 
Regulations had long been in existence 
providing tests of professional quali- 
fications and moral character as pre- 
requisites to admission to the Bar; 
and, it was a misdemeanor “to prac- 
tice law” without being duly licensed 
and sworn and no person could be 
licensed except as provided in Chap- 
ter 30 (KRS 30.010). 

Aside from the inherent power rest- 
ing in the Court of Appeals as the 
head of the judicial department of the 
State under the Constitution it would 
seem that these legislative provisions 
in themselves should have left no 
doubt that the Bar of Kentucky was 
vested with an exclusive franchise 
and responsibility to serve the public 
at large in matters involving the prac- 
tice of law. Indeed it had been long 
ago so established by tradition, the 
common law, and judicial declara- 
tions. Further, demonstration of this 
traditional franchise is found in vari- 
ous of our constitutional and statutory 
provisions, existing from time im- 
memorial, wherein the eligibility for 
election to many public offices is re- 
stricted to those persons who have 
engaged in “the practice of law” for 
a specified period of time. The at- 
tendant experience and qualification 
of lawyers was thus made the test of 
fitness for important public uses. 


Before the Hobson case, the Court 
already had said in Howton v. Mor- 
row, 269 Ky. 1, 106 S. W. (2d) 81: 


“Practicing law is not confined to 
performing services in actions or pro- 
ceedings in courts of justice, but in- 
cludes giving advice and preparing 
wills, contracts, deeds, mortgages, and 
other instruments of a legal nature.” 

This exercise of judicial power the 
Court reiterated in the Hobson case 
when it asserted its duty to define the 


practice of law and to supervise its 
practitioners by virtue of its “inherent 
power’—at the same time accepting 
legislative co-operation which it deems 
appropriate. 

In the light of this background of 
constitutional as well as legislative 
authority, the Court proceeded to 
crystallize its definition of “the prac- 
tice of law” by this declaration (now 
known as § 3.020 of its Rules) : 


“*The practice of law’ is any serv- 
ice rendered for a consideration in- 
volving legal knowledge or legal ad- 
vice, whether of representation, coun- 
sel, advocacy in or out of court, 
rendered in respect to the rights, 
duties, obligations, liabilities, or busi- 
ness relations of one requiring the 
services. But nothing herein shall 
prevent any person not holding him- 
self out as a practicing attorney from 
writing a deed, mortgage, or will 
without consideration unto himself 
for such service, and nothing herein 
shall prevent any natural person from 
drawing any instrument to which he 
is a party without consideration unto 
himself therefor.” 


In their defense of the Hobson case 
the trust companies challenged the 
power of the Court to make this defi- 
nition effective against the activities 
in which they engaged. They con- 
tended that it was an unconstitutional 
attempt by the Court to exercise a 
legislative function and that the Bar 
Act was invalid for that reason. But 
these contentions were rejected by the 
Court of Appeals for adequate réa- 
sons, which may be readily found in 
its opinion. 

Furthermore, they contended that 
the proviso in the Rule, as well as the 
Act, did not prevent trust companies 
“from writing a deed, mortgage, or 
will without consideration . . . [or] 
prevent any natural person from 
drawing any instrument to which he 
is a party without consideration unto 
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himself therefor.” This contention 
was rejected by the Court because, it 
said 


“The word ‘party’ in that excerpt 
clearly means one who has a beneficial 
interest in the corpus of the estate be- 
ing administered by the fiduciary, and 
does not apply to a fiduciary whose 


a 


duties are purely ministerial. 


Also, it might well have been added 
that no one is a “party” to a will ex- 
cept the testator. Surely a trust com- 
pany, or, for that matter, a lawyer 
who draws it is not a party to a will 
when it is drawn. Furthermore, a 
corporate fiduciary is certainly not a 
“natural person.” 

But, said the trust companies, they 
were expressly empowered by statute 
(KRS 287.210) “to act as fiduciary,” 
and that their challenged activities 
were authorized by KRS 287.220, 
which prescribes that a trust com- 
pany, “when acting as fiduciary,” 
shall have the same powers and re- 
sponsibilities as an individual per- 
forming a similar trust. However, it 
may be readily noted that this argu- 
ment did not recognize the distinc- 
tion between the activities of the trust 
companies before they were “acting 
as a fiduciary” and their activities 
after they qualified and were so act- 
ing. It did not take into account the 
fact that they were not “acting as a 
fiduciary” when they wrote wills, etc. 
At that point they were acting as 
lawyers and were seeking thereby to 
become “a fiduciary” at a later time. 
The lawyers were not complaining 
about what they did within their stat- 
utory powers after their appointment 
and qualification as fiduciaries. The 
chief complaint was against their 
legal services leading up to and bring- 
ing about their “nominations” for 
such appointments, since that is the 
point at which the destiny of the 
client’s estate is determined in a prac- 
tical sense. It is the point at which 


the confidences peculiar to legal coun- 
sel are established and invoked. It is 
the time, above all others, at which a 
testator is entitled to the undivided 
allegiance of his legal counselor, 
motivated only by the highest ideals 
of his profession. It is not fitting that 
at such a time selfish impulses of one 
seeking the fruits of future fiduciary 
service might have the opportunity to 
let his impulses influence the testa- 
tor’s decisions. 

The trust companies’ contentions 
were, accordingly, rejected by the 
Court, which found in the statutes 
relied on no power or authority for 
trust companies to practice law or 
to do otherwise than the statutes said, 
namely, “to act as fiduciary” and, 
“when acting” as such, to have the 
same power as an individual in the 
same position of trust. It found in 
these statutes no implication of power 
in a trust company to act as attorney 
because it later might qualify as 
fiduciary. 

Really the opinion may be readily 
divided into a determination of two 
aspects—a trust company’s powers 
before it qualifies as fiduciary and its 
powers after it has qualified. As to 
the first, the Court clearly denies any 
right: of trust companies to engage in 
the field of legal advice or service, 
while as to the second, in its conclud- 
ing paragraph, the Court reserved 
for future determination, in separate 
cases, what acts the trust companies 
may perform “as fiduciaries” and 
what they may not perform “while 
acting in such capacity.” This is an 
important feature of the opinion and 
no reason is seen how this declaration 
can be detrimental either to the public 
interest or the Bar, since the lawyers 
have never claimed, so far as we 
know, the exclusive right to exercise 
fiduciary functions or ministerial 
duties. Indeed, if we remember cor- 
rectly, the courts have frequently re- 
jected allowances as attorneys’ fees 
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for services rendered of a ministerial 
character. It is only if and when the 
performance of a fiduciary’s services 
involves problems of a_ substantial 
legal nature that the services of a 
lawyer need be invoked. In such event 
it will be well to test the requirements 
of the situation to see if it requires 
the application of “legal knowledge 
or legal advice, advocacy in or out 
of court, in respect to the rights, 
duties, obligations, liabilities, or busi- 
ness relations of one requiring the 
services.” This would seem to be the 
proper application of the Hobson 
opinion in situations developing after 
a fiduciary has been appointed and 
qualified; and, it may be added that 
the need is not answered by the fact 
that the fiduciary has in its regular 
employ a lawyer to whom it would 
like to entrust such problems. 

As to how such situations may be 
analyzed for practical purposes it may 
be noted that the Court indicates in 
its opinion that the layman fiduciary 
may prepare his own settlement of 
accounts and do “all other adminis- 
trative acts necessary to the complete 
fulfillment of the trust” without em- 
ploying an attorney’s services. It may 
be assumed that such administrative 
acts include the preparation of Fed- 
eral and State tax returns, since serv- 
ices in such matters appear to be re- 
garded as administrative proceedings 
which the Federal Treasury Depart- 
ment regulations allow to be con- 
ducted by the taxpayer’s layman 
representative. This question was not 
raised in the Hobson case, since the 
trend of decisions elsewhere seems 
to regard such departmental pro- 
cedure as not included in the exclusive 
franchise of the law profession. If it 
is to be decided judicially in this 
state, it must be the subject of some 
further litigation. No especial effort 
was made on behalf of the lawyers to 
have the Court declare the law as 
to many administrative acts of a 


fiduciary after appointment, since it 
is impossible, as the Court says, to 
foresee and forejudge such acts in 
the setting of the various circum- 
stances that will surround them. In 
the light of the present declaration of 
the Court we think it is probable that 
a fiduciary, be it an individual layman 
or a corporation, (1) may take into 
its possession the assets of the trust 
estate; (2) collect claims if no litiga- 
tion is required; (3) pay uncontested 
debts when proven in the form re- 
quired by law; (4) make distribution 
of the surplus; (5) cast a statement 
of its accounts; (6) present it to the 
County Court’s Judge or Commis- 
sioner and thereupon be discharged 
without the assistance of an attorney. 
It may be said, of course, that each 
of these steps requires the application 
of certain forms of law, but, even so, 
they are ordinarily of such simple 
nature and common knowledge as to 
give them, at least, a quasi “admin- 
istrative” or “ministerial” character. 
But if the services required extend be- 
yond these, it may well be that they 
should be entrusted by the fiduciary 
to competent counsel. 

However, as heretofore stated, the 
Court declined to extend its opinion to 
a discussion of this point—the exact 
scope of the services that may be 
rendered by one “acting as a fiduci- 
ary’—and the Bar Association did 
not press for such a decision, con- 
sidering the chief problem to be a 
determination of the rights of the 
defendant corporations to render legal 
services before they had qualified and 
were acting as fiduciaries. On this 
point the Court very definitely deniéd 
the right of such trust companies to 
engage in the business, directly or in- 
directly, or through their attorney- 
employeés, with or without compensa- 
tion, of 


“writing deeds, wills, conveyances and 
other legal documents requiring ex- 
pert knowledge and equipment in 
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their phraseology so as to comport 
with the law relating to such matters ; 
or engaging in preparing any instru- 
ment wherein it is designated as fidu- 
ciary to enforce and administer the 
provisions in same, or to hold itself 
out as possessing the requisite knowl- 
edge so to do.” 


There would seem to be little 
chance of misunderstanding the effect 
of this restraint and it is entirely 
probable that, with the law thus de- 
clared, the trust companies will ob- 
serve the terms and spirit of the de- 
cision and will no longer usurp the 
power to do any of these things. In 
their petition for rehearing, the trust 
companies, through their counsel, as- 
sured the Court they would observe 
these restrictions in good faith, with- 
out an immediate order of injunction, 
and upon this basis the Court modified 
its opinion so that it effected only a 
declaration of rights, and withheld 
the injunctive process which it had 
first ordered. This disposition of the 
matter seemed sufficient to the Bar 
Association and it awaits, with con- 
fidence, the co-operation of the trust 
companies throughout the State in 
carrying out the public policy which 
the Court has now established. 

In this connection it should be 
noted that the Court’s opinion added 
a qualification about which many in- 
quiries have been received. Thus, 
after declaring that trust companies 
were not authorized to write wills, 
etc., the Court said: 


“Tf, however, the maker of such an 
instrument on _ isolated occasions 
should apply without solicitation on 
his own volition to defendants to act 
as the maker’s amanuensis in framing 
the instrument he desires to execute, 
and for which defendant receives no 
ccmpensation, it may perform such 
a 


This proviso is deemed to be of no 
practical importance since the possi- 


bility of its exercise is so remote as 
to make it well-nigh invisible. As is 
well known, an “amanuensis” is mere- 
ly a scrivener who records the dicta- 
tion of another. He is not responsible 
for the contents of the document and 
gives no advice about its legal conse- 
quences. It is not thought that the 
isolated occasion will arise when a 
patron of a trust company will apply 
to it “on his own volition” or “with- 
out solicitation” to dictate his will or 
other instrument to an employee of a 
trust company, or that a trust com- 
pany will, without compensation, per- 
form such clerical service. It would 
seem that the privilege granted to the 
trust company to act as “amanuensis” 
without compensation for unsolicited 
patrons should be a matter of no con- 
cern either to the public or the Bar. 

So, it seems to be a fair interpreta- 
tion of the opinion that the former 
practices of the trust companies in 
writing wills, trust agreements, and 
other documents intended to make 
disposition or have an influence on 
the rights of other people are now 
definitely condemned ; and, as hereto- 
fore stated, there is every reason to 
believe such corporations will make 
no further effort to continue such 
practices. If time demonstrates that 
this confidence has been misplaced, 
the way is open to any member of the 
Bar to invoke the processes of his 
local court to require observance of 
these restrictions by injunction, to 
which remedy, the Court says, he is 
entitled for the protection of his 
property right and franchise as a 
practicing lawyer. 

The situation, we believe, is made 
entirely clear by the Court’s opinion in 
all respects prior to the appointment 
and qualification of a trust company 
as fiduciary, except in respect to its 
right to prosecute without counsel 
probate proceedings incident to such 
appointment. We had some trouble 
in adjusting the Court’s opinion to 
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this point when judgment was entered 
on the mandate in the Hobson case. 
The Court had said in the opinion 
“that a layman individual when act- 
ing as a fiduciary” has the right to 
“institute” probate proceedings and 
proceedings to secure its appointment 
to a fiduciary position. It then pro- 
ceeded to say that corporate fiduci- 
aries had the same right as the lay- 
man—which is true. But what did 
the Court mean in its use of the word 
“institute”? The lower court did not 
answer—it merely carried the same 
terminology into its judgment on the 
mandate. Of course, any nominated 
fiduciary, layman or corporate, has 
the right to institute proceedings in 
the sense that he or it may sponsor a 
proceedings and use its name as the 
litigant in applying for orders of the 
Probate Court, through counsel, just 
as it may institute suit in any court 
through counsel. But the point is that 
it may not conduct the proceeding it- 
self in either case if we are right in 
the interpretation of the opinion. On 
the other hand, the trust companies, 
on the entry of the judgment in the 
Hobson case, took the position, in 
effect, that the right to “institute” was 
the right to “conduct” probate pro- 
ceedings. In all probability the con- 
troversy thus arising will be the occa- 
sion for judicial explanation in some 
future litigation. For the present it 
would seem that in the use of the 
word “institute” the Court intended 
no more than to recognize the right of 
a trust company nominated as fidu- 
ciary to act as a litigant to initiate or 
put in motion a proceeding wherein a 
judgment might be rendered accom- 
plishing its appointment. The conduct 
of such proceeding in the Probate 
Court should be in the hands of a li- 
censed attorney, since such activity 
is definitely “the practice of law.” 
That this is so is amply demonstrated 
by a survey of various circumstances, 
among which may be mentioned the 












decision of the Court in Howard v. 
Howard, 268 Ky. 552, 105 S. W. 
(2d) 630. There a proceeding to 
probate a will was found to be no 
less a judicial proceeding of high 
order, although the jurisdiction is in 
the County Court. In that opinion, 
written for the Court by Judge Stites, 
it is said: 

“The probate of a will is a judicial 
proceeding to establish the legal sta- 
tus of the purported will and to furn- 
ish the means of establishing by rec- 
ord evidence the validity of rights 
existing thereunder. In re George 
Payne’s Will, 20 Ky. (4 T.B. Mon.) 
422; Page on Wills (2d Ed.) § 520; 
Simpson v. Anderson, 305 Ill. 172, 137 
N. E. 88. The mere hearing of proofs 
in regard to the execution of a will, 
without deciding anything, in no way 
can be said to constitute the probate 
thereof. The instrument must be 
allowed and admitted to record. Ky. 
Stats. § 4852. This is a judicial act 
involving the determination not only 
of the steps necessary for formal exe- 
cution, but also the credibility of the 
witnesses and, possibly, the capacity 
of the testator.” 


Again, in Security Trust Co. v. 
Swope, 274 Ky. 99, 118 S. W. 2d 
200, the. Court, Judge Thomas writ- 
ing, had this to say: 


“To begin with, probate proceed- 
ings are of the nature of in rem 
actions. See 68 C. J. section 597, 
where the text says, inter alia: “The 
probate of a will is in nature of a 
proceeding in rem, wherein all per- 
sons having any interest are deemed 
parties and concluded by the decision 
therein.’ . . . The books also teach, 
and the courts confirm, that there 
are two modes of probate—one ex 
parte, and the other inter partes. The 
first is designated as the common 
form, while the second one is desig- 
nated as the solemn form, but the 
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judgment rendered by the probate 
court is as conclusive against the 
world in the one case as in the other 
—the only difference therein being 
the mode, method and procedure by 
which vacating reviews of the judg- 
ment may be had. The practice in 
this jurisdiction has been the adop- 
tion of either form of procedure that 
the particular propounder may see 
proper to employ but followed by the 
rights of interested parties that the 
local law extends to obtain relief 
against the probate judgment.” 
Seeing that probate proceedings 
are judicial in character and involve 
the exercise of an exclusive jurisdic- 
tion established by law in our County 
Courts, with the object of obtaining 
the solemn judgment of such courts, 
it would seem that the opinion in the 
Hobson case, when it authorized non- 
lawyers “to institute” such proceed- 
ings, most probably did not mean that 
the conduct thereof was permitted 
to laymen or that such “conduct” did 
not involve the practice of law. “The 
word ‘institute’ means to set on foot, 
to inaugurate, to initiate.” (Ballard 
v. Cash, 191 Ky. 312.) 
_ As a further demonstration of the 
important phases of law and its prac- 
tice involved in probate proceedings 
it is recommended that an inspection 
be made of the Kentucky Digest, Vol. 
19, “Wills,” Key No. 203, et seq., 
where a great number of cases 
recorded on 26 pages will be found 
indicating the complexities of the sub- 
ject. Also such interested parties are 
referred to provisions of statute codi- 
fying the procedure in such proceed- 
ings, among others KRS 395.015, et 
seq. Indeed all of KRS Chapters 395, 
394, and 25 are quite revealing. 
Summarizing these views I think 
that the practical effect of the Hob- 
son case is: 


1. The trust companies are forbid- 
den to write wills or documents estab- 


lishing trusts, or to give advice con- 
cerning them or on any legal ques 
tions in any matter wherein the 
secure the nomination of themselves 
as fiduciary. 


2. They may “institute” proceed- 
ings in the County Court to obtain 
judicial orders appointing them to 
fiduciary positions, for which they 
have been properly nominated, but 
the conduct of such proceeding must 
be committed to an attorney at law. 


3. After their qualification as fidu- 
ciary they may perform the adminis- 
trative functions of the office with- 
out the assistance of a licensed attor- 
ney in the limited scope above out- 
lined. 


4. Neither before nor after their 
qualification as fiduciary do they 
have the right to advertise or solicit, 
directly or covertly, patronage which 
will involve the rendition of services 
included in the court’s definition of 
“the practice of law.” They may not 
act through a lawyer-employee any 


more than through a layman-em- 
ployee. 
There appears in the Whitley 


Circuit Court in depositions for plain- 
tiff in a divorce case wherein the wife 
sued husband for cruelty, a novel 
cross examination of the plaintiff 
wife. 

After wife had detailed to great 
length how the husband had heaped 
upon her great cruelty and closed her 
testimony expecting a rigid cross ex- 
amination, this appears. 

Defendant’s attorney waives cross 
examination ; but the defendant says: 


“If Honorable court see’s fit to set 
her free 

Defendant don’t object, but jumps 
with glee.” 


Divorce was granted by honorable 
court. 
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Kentucky's Constitution 





By WILLIAM A. YOUNG 


County Attorney 
Franklin County 


An answer to Dean Evans of the College of Law, University 


of Kentucky. 


The Dean’s article, appearing in 
the March issue of the Bar Journal 
opens with this frank admission: 
“Constitutional law does not happen 
to have fallen within the area of my 
special studies.” 

Thus unfettered, he analyzes our 
State Constitution to its discredit. 


Adopting. his headings: 


l. A DEMOCRATIC 
CONSTITUTION 


He says: “Although we live in a 
democracy we do not govern our- 
selves.” From that he argues that 
the present constitution, adopted in 
1891, is the instrument of the men of 
1891 alone; that the present genera- 
tion, who had no part in framing it, 
should if they are to govern them- 
selves, adopt one of their own mak- 
ing. The Constitution of the United 
States was adopted about one hun- 
dred and sixty years ago. The body 
of our statutory law was adopted 
more than a hundred years ago, 
some of it brought over from the 
Virginia Statutes, and in force here 
still. The common law, the main 
body of our whole system of laws, 
was adopted so long ago that “the 
memory of man runneth not to the 
contrary.” Especially does our en- 
tire equity jurisprudence, the soul 
of the law, date back hundreds of 





years before Kentucky was settled. 
It has not been materially changed. 
In 1931 the question whether Ken- 
tucky should call a convention to 
revise this constitution was submitted 
to the people, and they by a majority 
of 77,032 voted to retain it, thereby 
confirming and readopting it, with its 
amendments. 

It is a singularly interesting biologi- 
cal fact that the worth of a living or- 
ganism increases in direct proportion 
to the time consumed in reaching its 
full growth. The hardwoods, most 
highly prized for their durability and 
beauty, are the longest in coming to 
maturity. A poorly drawn analogy 
perhaps, but the principle will not be 
found weakened in its application to 
the growth of governmental struc- 
tures. 


The statute law of Kentucky has 
developed gradually, extended or 
amended from time to time, and to 
the extent the General Assembly 
deemed necessary to make it fit the 
needs of the present generation, so 
that it, the common law, the constitu- 
tion, and the body of judicial inter- 
pretation constitute an evolutionary 
yet contemporaneous system of gov- 
ernment by law, administered alone 
by the present generation. Until and 
unless they change it, it is accepted 
and administered by them as their own 
and as all of the law of the land. 
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2. THE NATURE 
OF A CONSTITUTION 


Contrary to the Dean’s expressed 
conception of the functions of a con- 
stitution, it is not administrative law. 
It was not intended to govern the 
people. Its whole and only purpose 
is to erect a government; create a 
staff of officials to administer the 
government; vest them with all pow- 
er of government, subject strictly to 
the limitations upon that power as 
expressed in that instrument. “The 
main function of a written constitu- 
tion is to govern government.” 

The Federal Constitution was not 
intended to govern the people of the 
states except as to national and inter- 
national affairs. All the states gov- 
ern themselves by their own laws, out- 
side of national affairs. 

Therefore, the Federal Constitu- 
tion is not a model for state consti- 
tutions except as it first set up the 
wise scheme of balancing power by 
providing a separation of that given 
to the executive from that given to 
the judicial and the legislative bodies. 
That model Kentucky adopted at the 
outset and has ever since strictly 
adhered to. And Kentucky has 
improved it by a most carefully 
defined and restricted apportionment 
of those powers, the sum of which, 
with what the people tained in their 
own hands, is the whole power of our 
state government. 

Kentucky’s constitution does not 
deny its government any appropriate 
power. It does deny it, and should 
deny it or any other one body of men, 
all power. 


3. SALARIES 
UNDER THE CONSTITUTION 


It was open to the convention to 
put a limit on official salaries, or to 
leave the legislature unlimited power 
to fix salaries. The people, in adopt- 


ing this constitution, held that, as 
they had to pay the salaries, they 


alone would say to what limit they 
would go. Four times since the con 
stitution was adopted the people have, 
in voting down amendments to allow 
unlimited salaries, refused to take the 
bridle off altogether. Those proposed 
amendments were voted down, it 
seems likely, because they appeared 
too dangerously tricky. When an 
amendment is submitted presenting 
candidly the special cases wherein the 
increases are thought advisable, they 
will be, as they should be, adopted by 
the people. 

What is more democratic than that 
the people should rule? 

Is it proposed in rewriting the con- 
stitution to transfer popular govern- 
ment to the hands of a few, or even 
of any department of officials? 


4. GREENDALE 


The professor asserts that by reason 
of section 252 of the constitution 
“it is impossible to change the insti- 
tution into a school.” 

It is not clear whether he means 
that special provision should not be 
made for the discipline, detention, 
and training of young outlaws, delin- 
quents who are beyond the influence 
or restraint of home, or of those pro- 
vided for normal children. It is deduc- 
ible from his article that those unfor- 
tunate youths should be educated in 
schools, rather than trained in a spe- 
cial institution. The trouble is they 
will not go to school outside; will 
not obey parent, teacher, or truant 
officer or anybody else, unless disci- 
plined more strictly than is necessary 
for adolescents generally. But it is 
not true that the section cited pro- 
hibits or discourages the scholastic 
education of the incorrigibles. 


That section reads: 
“Tt shall be the duty of the General 


Assembly to provide by law, as soon 
as practicable, for the establishment 
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institutions for the detention, correc- 
tion, instruction and reformation of 
all persons under the age of eighteen 
years, convicted of such felonies and 
such misdemeanors as may be desig- 
nated by law. Said institution shall 
be known as the House of Reform.” 

For the first one hundred years of 
this state there was no provision for 
reclaiming juvenile criminals. They 
were incarcerated in the penitentiary 
along with adult convicts, Albeit the 
General Assembly had unrestricted 
power to so provide for separating 
them. Now, this constitution laid a 
mandate—one of the few in that 
instrument—upon the legislature com- 
manding a separation of juvenile from 
adult and hardened criminals; for 
training them to be law-abiding citi- 
zens. The language of the section is 
ample to include, and does include, 
education in schools, schools, to be 
sure, in the institution. It was a for- 
ward step, and fully up to that of the 
most enlightened and humane com- 
munities for the benefit of such in- 
corrigibles. The Dean is apparently 
unaware that a school has been main- 
tained at Greendale on a regular nine- 
month basis for several years. It is 
staffed by never less than six quali- 
fied and competent teachers, all of 
whom have been certified to it by the 
State Department of Education. 
Attendance is compulsory for all 
inmates. It is not necessary to change 
or add a word to the section to so 
allow, and indeed require (cf. Web- 
ster, “education,” training’”’). 

The sob is uttered, though, because 
the place of detention is called a 
“House of Reform.” What else is 
it? Theretofore it was “peniten- 
tiary.” But if the name is odious to 
the hypersensitive, why not merely 
strike out those words and leave it 
to the legislature to look up a softer 
name? Up to now there has been no 
proposal in the legislature, or suffi- 








and maintenance of an institution or 





cient interest elsewhere, to apply the 
simple, inexpensive method of amend- 
ing the section. Why the expense, 
and other dangers, of a general re- 
vision just for that? 


5. SUING THE STATE 


The legislature has full power 
under section 231 of the constitution 
to provide by law “in what manner 
and in what courts” suits may be 
brought against the Commonwealth. 
The Dean would have some sort of 
board set up to hear such cases. Have 
we not enough boards now and more 
than enough of politically-appointed 
functionaries clothed with quasi-judi- 
cial, legislative, and executive power? 
Jurisdiction may be conferred by the 
legislature, under that section, upon 
any court or courts to try such mat- 
ters. The circuit courts are open every 
day, and are better qualified than any 
sort of boards to handle safely and 
expeditiously any such litigation. It 
is not necessary to change a word of 
the constitution in order to provide 
for adjusting claims against the state, 
even to placing such power in the 
hands of a board or an individual. 
Already that power is given the audi- 
tor, and the finance department, in 
adjusting claims for taxes overpaid. 
The legislature at its last session pro- 
vided for the adjustment of tort 
claims against the Highway Depart- 
ment by a board of claims, composed 
of a judge or commissioner of the 
Court of Appeals, the Attorney-Gen- 
eral, and the Commissioner of Fi- 
nance (Acts of 1946, Chapter 189, 
sec. 1, par. 1). 


6. DETAILED LEGISLATION 


Section 201 was designed to pro- 
hibit monopoly by public service cor- 
porations. It was to allow competi- 
tion. Those who favor monopoly may 
well favor revising and deleting this 
section. Certain railroads, for exam- 





146 


KENTUCKY STATE BAR JOURNAL 





ple, by buying up competing lines, 
had created a monopoly in their busi- 
ness aS common carriers. Madison 
County, also Logan I believe, had 
taxed themselves to aid in building 
several railroads, so as to afford com- 
petitive service and rates. One road, 
however, bought out all the others. 
It was this section that made it fea- 
sible for the Illinois Central to get to 
Louisville, affording all west Ken- 
tucky, as well as that city, competing, 
cheaper, and improved service. It 
was because of this section that 
Frankfort, Paris, and Georgetown 
were given competitive rates, saving 
hundreds of thousands of dollars to 
shippers, as competitive points were 
allowed to have lower freight and 
passenger rates than non-competitive 
points on the same line, though the 
latter involved shorter hauls. That 
section has paid Kentucky big divi- 
dends. 

Why, queries the Dean, should the 
constitution fix the number of sena- 
torial districts at exactly 38 and rep- 
resentative districts at exactly 100? 
Why fix a regular session of the 
Assembly (under section 80 there is 
no limit to the number of special 
sessions the Governor may convene) 
at 60 days? In answer to which we 
inquire, why does the Federal Consti- 
tution fix the number of U. S. Sena- 
tors at exactly two per state, the 
number of representatives at not more 
than one for exactly 30,000 persons 
of population? Why not? Or, why 
a constitution at all? 

In the Bill of Rights, section 13, the 
taking of private property for public 
use is prohibited without just compen- 
sation being first paid to the owner. 
The Professor is dazed by the expres- 
sion in the section “without the con- 
sent of his representatives.” Although 
he misquotes the section, it is not 
made clear whether he wants a new 
convention to clear up his doubts. The 
clause is traceable to Magna Charta, 


of the thirteenth century. Surely he 
does not propose a convention to 
revise that historic document. Con- 
trast the obtuseness of this clause 
with the model clarity demonstrated 
by his own statement: “Section 201 
freezes our social statics in this area 
in terms of the economic thought of 
fifty-six years ago.” 


7. ADMISSION OF LAWYERS 


The dueling oath is required to be 
administered to all public officers, 
and to all members of the bar. It is 
not, as the Professor’s complaint of 
it seems to imply, confined to attor- 
neys at law, nor is it in any sense a 
prescription of qualification for the 
practice of law. 

The provision was brought over 
from the Third Constitution (Article 
8, section 1) and was to prevent duel- 
ists from either holding office or 
practicing law in this state. Kentucky 
had suffered in its reputation because 
of duels—not all by any means con- 
ducted by Kentuckians, but carried 
out in this state, being banned in the 
bordering states. 

Unless one, a lawyer or office- 
holder, has fought a duel, or assisted 
therein, or wants to fight a duel, that 
section need not embarrass him. The 
clause in the Constitution of 1850 
allowing slavery in this state stayed 
in that constitution for forty years 
after emancipation. It alone was not 
deemed grave enough to justify call- 
ing a convention to revise that consti- 
tution. No amendment has been 
offered to vote out the dueling sec- 
tion. When the legislature thinks it 
of enough importance to do so, their 
proposal of an amendment striking 
out the section probably would be 
voted, though it is wholly immaterial. 
In matters-of a similarly formal na- 
ture our English cousins have retained 
certain colorful and traditional cere- 
monies antedating this one by several 
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hundreds of years—and without seri- 
ous impairment to the functioning of 
their government. 


8. CO-OPERATION 

Chere is nothing in this constitu- 
tion that prohibits, or even suggests, 
that the local governments in cities 
and counties might not co-operate. In 
fact it is done: the boards of educa- 
tion, county and city, and fiscal court, 
Board of Health and Social Security, 
county, state, and local, paid for in 
whole or part by tax levies made by 
the Fiscal Court. 

The citation of the controversy 
whether this constitution prohibits 
appointment of County Patrol, differ- 
ing as to salaries, members, etc., as 
county populations vary, was prema- 
ture and unnecessarily pessimistic. 
The instance cited, the Harlan Coun- 
ty case, was decided by the Court of 
Appeals a few days after the Profes- 
sor’s article appeared. That court 
settled his fears and doubts, by 
upholding the constitutionality of the 
statute (Ambrose Metcalf, et al. v. 
W. J. R. Howard, Judge, et al., 
decided March 7, 1947). 


9. SUCCESSION IN OFFICE 


_Did he never hear of a “political 
ring’—once in, never out? A self 
perpetuating circle, who by official 
favors and by combining their offi- 
cial strength and patronage, sought— 
and too often succeeded—in holding 
on and on, to the detriment of the 
public? Well, just those conditions 
had sorely vexed the people before 
this constitution, and they simply 
sought to weaken the hold of the pro- 
fessional politician. There are as 
good fish in the sea as were ever 
caught out. Government will not fail 
for lack of willing office seekers. 
Lack of experience in a new one is 
made up for by letting the old one rest 
a while, though he not infrequently 





just runs from one office for another 
office in the state house. 

It is now being proposed to amend 
the Federal Constitution in such man- 
ner as to bring it more nearly into 
accord with the provision of our own 
in the matter of executive tenure. The 
reason underlying this proposal to 
limit the tenure of one man as Presi- 
dent to two terms, is, of course, to 
prevent the building up of so much 
power in that office by an over-am- 
bitious, able man, as that the liberties 
of the people may be endangered. The 
Professor postulates that “it is better 
to give a man power (of course still 
hedged about by general principles) 
and then hold him responsible for the 
results.” “General principles” have 
never yet been able to curb a tyrant. 
It is the nature of despotism to feed 
upon power, and grow upon long 
tenure and upon what it feeds. The 
point is soon reached when the accum- 
ulation of power in one individual 
dispels and overrides fear of the con- 
sequences resulting from his acts. It 
is doubtful that Herr Hitler was much 
restrained in his actions by the pros- 
pect of being “held responsible.” 

May I reserve answer to the 
remainder of Dean Evans’ article for 
another installment? 


What is the crown of the whole of 
life lived faithfully here? It is not a 
crown of gold or gems in another life; 
it is simply more life; a broader use 
of power, a healthier capacity, a 
larger usefulness. You are faithful 
unto death, through the misappre- 
hensions and imperfections and ab- 
sence of appreciation or gratitude in 
this preparatory world, and then there 
is offered to you inevitably and legiti- 
mately the crown of a larger, more 
serviceable, more effective life.— 


Francis G. Peabody. 





A Convention Should Be Called 


to 


Revise Our State Constitution 


By OLDHAM CLARKE 
Of the Louisville Bar 


The question of whether a conven- 
tion should be called to revise the 
Constitution of Kentucky is a timely 
and important one. On November the 
fourth of this year, it will be the duty 
of each of us to vote “yes” or “no” 
on this question. I shall vote “yes” 
because, in my opinion, revision by a 
convention is the-only practical and 
feasible method of. correcting the 
many admitted major defects and de- 
ficiencies in our present constitution. 

Kentucky has had four constitu- 
tions since it was admitted to the 
Union in 1792. The first was adopted 
in 1792 and revised by a convention 
seven years later. The second was 
adopted in 1799 and revised by a 
convention fifty-one years later. The 
third was adopted in 1850 and re- 
vised by a convention forty-one years 
later. The fourth which is our present 
constitution, was adopted in 1891 and 
it has been in effect for fifty-six 
years. It should be revised by a con- 
vention because that is the proper 
method for representatives, elected by 
the people, to consider necessary 
changes and propose revisions to a 
state constitution. 


A state constitution restricts the 
powers of the state government. If 
such restrictions are specific and there- 
fore meaningful they are necessarily 


inflexible, and unless changed to meet 
new conditions they impede the devel- 
opment of the state. In several states, 
including New York, the constitution 
provides that a vote must be taken 
every twenty years on whether a con- 
vention should be called to revise the 
constitution. A state constitution is 
not like the Constitution of the United 
States, which is a delegation of pow- 
ers by unchanging general principles. 

Our present constitution is much 
longer than any of our other three 
constitutions. It contains 263 sections 
and its chief characteristic is that it 
contains much legislation. It was 
written in a time of much strife and 
bitterness shortly before the panic of 
1893. At the time of its adoption 
many of the leaders of the state, in- 
cluding Henry Watterson, said it con- 
tained many provisions which would 
impede the development of the state. 
This prediction has been established 
by subsequent events. Today many 
other provisions are obsolete which 
were adequate when written. We all 
know that since 1891 Kentucky has 
not progressed as most other states. 
Undoubtedly, this is due in part to 
the many restrictions contained in the 
constitution. In discussing our consti- 
tution, a recent governor has well 
said, “A great progressive, construc- 
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tive program for the State cannot be 
carried on hampered by so many use- 
less, obsolete, and unworkable provi- 
sions as infest the present too volum- 
jnous instrument.” 


I. REVISION NECESSARY 
BECAUSE OF MANY 
ADMITTED DEFECTS 


Time and space will not permit 
even the naming of all sections which 
should be changed, but not fewer than 
thirty sections should be rewritten, 
and attention should be called to at 
least twelve major defects and defi- 
ciencies which impede the develop- 
ment of Kentucky. 


1. The low salary limitation should 
be liberalized so as to permit the pay- 
ment of adequate salaries to state of fi- 
cers and employees. 


Section 246 provides that no offi- 
cer of the state, except the Governor, 
can receive more than $5,000 per 
year. This limitation makes it prac- 
tically impossible for the state to pay 
an adequate salary to any of its eleven 
thousand employees. Fifty-four offi- 
cers receive the maximum and this is 
most unfortunate as applied to the 
presidents of our colleges and the 
judges of the Court of Appeals. Even 
our adversaries admit that the judges 
of the Court of Appeals are grossly 
underpaid. Even more distressing is 
the fact that the average salary of all 
state officers and employees is 
approximately $1,500 a year. Most of 
the 11,000 state employees receive less 
than half the amount received by 
others doing similar work for other 
employers. The state, like every 
employer, must have a graded salary 
schedule to maintain discipline and 
efficiency. Do you know of any other 
organization that has the same salary 
schedule today that it had fifty-six 
years ago, or even six years ago? In 
1891, tobacco brought an average of 











approximately 7 cents a pound; today 
it brings an average of at least 40 
cents a pound. Therefore, had the 
limitation been stated in pounds of 
tobacco, our top officials could 
receive tobacco worth approximately 
$30,000 on today’s market. Expressed 
in terms of food, shelter, and clothes, 
it requires about $12,000 today to buy 
as much as $5,000 bought in 1891. 
Unquestionably, the salary received 
by most state officers and employees 
is too low, and Section 246 of the 
constitution should be liberalized. It 
is believed that we should have a lim- 
itation, but it should be reasonable, in 
view of conditions which exist today. 
As a part of this change our state 
officers should be required to devote 
their entire time to the duties of their 
office. Many of our state and local 
officers carry on their own business 
and devote very little time to their 
official duties. The constitution 
should be changed so as to permit the 
payment of adequate salaries and re- 
quire our officers to devote their en- 
tire time to the duties of their offices. 


2. The fee system should be abol- 
ished. 


Many agree that the county at- 
torneys, commonwealth attorneys, and 
other regular officers should receive 
a salary instead of commissions. 
See sections 98 and 106. Undoubted- 
ly, the constitution should prevent 
the payment of exorbitant commis- 
sions to special part-time agents and 
attorneys. 

Our constitution prevents the pay- 
ment of adequate salaries to our 
regular officers, but it does not pre- 
vent the payment of exorbitant com- 
missions to special agents. For in- 
stance, this year the state paid $370,- 
000 to three special attorneys for 
services in settling the state’s claim 
for taxes against the Southern Pacific 
Railroad. Three judges of the Court 
of Appeals will not receive that much 
for twenty-four years of hard work. 
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3. Too many elections required by 
present ‘constitution. 


Section 148 provides that “no officer 
of any city, town, county, or any sub- 
division thereof, except members of 
municipal legislative boards, shall be 
elected in the same year in which 
members of the House of Repre- 
sentatives of the United States are 
elected.” This section and sections 95 
and 99 make it necessary that we have 
an important general election every 
year. There is no good reason for this 
requirement and it is very expensive 
to have an election every year. Most 
states have a genera! election only 
every other year and thereby save 
much in time and expense, and avoid 
having one disrupting political cam- 
paign after another. 


4. Many state officials must be 
elected who should be appointed, and 
they cannot succeed themselves even 
though their experience would be a 
valuable asset to the state. 


Sections 70, 71, 82, 91, and 93 re- 
quire the election of the Governor, 
Lieutenant Governor, Treasurer, Au- 
ditor, Secretary of State, Commis- 
sioner of Agriculture, Labor and Sta- 
tistics, Attorney General, Superin- 
tendent of Public Instruction, and 
Clerk of the Court of Appeals, and 
provide that they are all ineligible for 
re-election for the next succeeding 
term. 

Clearly some of these offices should 
not be filled by popular vote. The 
clerk of the Court of Appeals should 
be appointed by the Court. The 
office of superintendent of public in- 
struction is a professional office and 
the superintendent should not be 


elected. Many believe that the gov- 
ernor should appoint certain members 
of his cabinet and thereby avoid con- 
flict and confusion. 

Certainly some of these officers 
should be permitted to succeed them- 


selves for at least another term. In 
many of these offices experience is a 
valuable asset. 


5. Unreasonable restrictions on tiie 
Legislature. 


Section 42 provides that the Legis- 
lature shall have only one regular 
session every other year and that 
the session shall not meet for more 
than sixty days. Sixty days every 
other year is not enough time for 
the legislators to do a good job. 
Consequently, it is difficult to get the 
best qualified men to run for the 
office, and even the best men can ac- 
complish very little under the numer- 
ous restrictions placed upon their ac- 
tivities. 


6. The sections dealing with cor- 
porations should be rewritten. 


Sections 190-209 contain many 
stringent limitations which accomplish 
little or nothing for the state, but in- 
terfere with the usual activities of 
corporations. For instance Section 
200 unreasonably restricts the con- 
solidation of corporations. There was 
strong prejudice against corporations 
in 1891 which is reflected in these 
nineteen sections. 


7. Possible consolidation of gov- 
ernmental activities. 


The convention should consider the 
advisability of the consolidation of 
certain overlapping state and county 
offices, and city and county offices. 
Consolidations, wherever possible, 
will bring about efficiency in govern- 
ment and save needless expense. 
Many needed consolidations are pre- 
vented by our present constitution. 


8. Liberalize restrictions which pre- 
vent the development of an efficient 
program of public education. 


Section 186 should be changed so 
as to permit a more equitable distribu- 
tion of the common school fund. It 
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seriously impedes effective assistance 
by the state to poor school districts. 


The superintendent should be ap- 
pointed and adequate salaries should 
be paid the officials and teachers. 


9. Revise the revenue provisions of 
the constitution. 


The sections dealing with the as- 
sessment of property and the collec- 
tion of taxes should be clarified and 
the payment of large fees to special 
revenue agents for their activities 
should be prevented. 


10. More home rule for cities. 

In my opinion the provisions plac- 
ing numerous limitations on cities 
should be liberalized. For instance, 
see Section 160. Home rule by cities 
is too limited, and the Legislature 
should not be required to consider and 
pass upon numerous measures of 
purely local concern. 


11. Eliminate legislative sections 
and numerous useless sections. 


As we all know a state constitution 
should limit the power of the state 
government, but the law, within such 
limitations, should be determined by 
the Legislature. 

Our present constitution goes far 
beyond the province of a constitution 
and embodies therein too much of a 
legislative program. 

For instance, Section 232 provides 
the manner of administering an oath ; 
Section 239 disqualifies from office 
those who have presented or accepted 
a challenge to a duel ; Section 244 pro- 
vides that wage earners shall be paid 
in lawful money ; Section 247 provides 
that public printing is to be let to the 
lowest responsible bidder ; Section 249 
prevents the Legislature from engag- 
ing other than a few named em- 
ployees ; Section 252 directs the Legis- 
lature to establish houses of reform; 
Section 253 provides that convicts 
may not be worked outside of the 
prison walls except in certain named 


instances ; and it contains many other 
legislative and useless sections. 


12. Simplify the methods provided 
for amending and revising the con- 
stitution. 


Apparently all agree that Section 
256 should be changed so as to 
simplify the method prescribed for 
amending the constitution and agree 
that Section 258 should be changed 
to simplify the method prescribed for 
revising the constitution by a conven- 
tion. These sections, as now worded, 
make any change most difficult. Sure- 
ly no one who believes in a demo- 
cratic form of government will at- 
tempt to defend the many unreason- 
able restrictions found in these two 
sections. 

Therefore, there are beyond doubt 
many major defects and deficiencies 
in our present constitution. A lead- 
ing adversary, Judge James W. Stites, 
pleads confession and avoidance. He 
admits that revision is necessary to 
correct at least nine major defects and 
thereby assumes the burden of estab- 
lishing that revision can be accom- 
plished by amendments, or, in the 
alternative, that if revision cannot be 
accomplished by amendments, that it 
is better that the development of the 
state be impeded by the admitted de- 
fects, than to entrust revision to repre- 
sentatives of the people in a constitu- 
tional convention. 


II. REVISION BY A CONSTI- 
TUTIONAL CONVENTION IS 
THE ONLY PRACTICAL AND 
FEASIBLE METHOD OF COR- 
RECTING THE MANY AD- 
MITTED DEFECTS AND DE- 
FICIENCIES IN OUR PRES- 
ENT CONSTITUTION. 


The proper way to revise the con- 
stitution is by calling a convention. 
The amending procedure was not 
intended to permit a_ revision of 


numerous involved sections. 
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Section 256 provides that amend- 
ments shall be proposed at a regular 
session by three-fifths of all members 
elected to each House of the General 
Assembly and ratified by a majority 
‘of all votes cast thereon at the next 
general election of members of the 
House of Representatives; that no 
amendment shall relate to more than 
one subject; that not more than two 
amendments shall be voted on at any 
one time; and that the same amend- 
ment shall not be submitted again 
within five years. 

These provisions prevent revision 
by amendments and it would be neces- 
sary to amend this section before 
beginning to revise the constitution 
by amendments. Undoubtedly, there 
would be much delay and difficulty in 
liberalizing the method of amending. 
This was unsuccessfully attempted in 
1929, and again in 1937. If Section 256 
were amended, we would then face a 
long struggle to get adequate amend- 
ments before the’ people for a vote. 
Under this method there would be no 
body of representatives of the people 
to consider necessary changes and 
propose amendments to the people. 
Certainly the Legislature could not 
do this in the sixty days allotted to it 
every other year. 

Section 258 authorizes tHe calling 
of a convention to revise the con- 
stitution, and by an overwhelming 
vote the members of the 1944 Legis- 
lature enacted a proposal to call a 
convention, and the members of the 
1946 Legislature concurred in that 
resolution. In 1928 and 1930, the Leg- 
islature passed a similar resolution, 
but the proposal was defeated in No- 
vember, 1931. At that time I be- 
lieved that the necessary changes 


could be made by amendments and I 
urged the same old arguments that 
our adversaries are now using against 
calling a convention, but after six- 
teen years, I have been forced to the 
conclusion that it is neither practical 


nor feasible to attempt to secure the 
numerous necessary and desirable 
changes by amendments. In my 
opinion, all who are willing to be 
frank about the problem must admit 
that revision is necessary and that the 
necessary changes will never be made 
without a constitutional convention. 

Therefore, the only real question to 
be considered is whether it is better 
that the development of the state be 
seriously impeded indefinitely by the 
admitted defects, than to entrust re- 
vision to our representatives in a con- 
stitutional convention. In brief, do 
we believe that we are capable of 
governing ourselves? 


III. REVISIONS PROPOSED BY 
THE CONVENTION WILL 
NOT TAKE EFFECT OR BE- 
COME OPERATIVE UNLESS 
RATIFIED BY THE VOTERS 


In my opinion, we can and will 
elect capable delegates to the conven- 
tion; proposed changes will be sub- 
mitted to the convention ; public hear- 
ings will be held; and the present pro- 
visions will not be changed unless a 
majority of our representatives be- 
lieve the proposed changes will benefit 
the state. Other states have success- 
fully revised their constitutions by 
calling conventions for that purpose. 
Missouri has a very excellent new 
constitution, which was prepared by 
a convention in 1945. On June 4, 
1947, the people of New Jersey au- 
thorized the calling of a convention 
to revise their constitution. Why do 
our adversaries believe that we are 
less able to elect capable delegates 
than the people of 1891, and the 
people today of other states? 

Apparently, those who oppose the 
calling of a-convention do so either 
because they have some special priv- 
ilege which they fear they may lose, 
or because they fear the convention 
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may propose a change which they op- 
pose. Naturally they do not discuss 
their fears publicly because the people 
may not agree with them. They pre- 
fer to whisper their fears to both sides 
of minority groups. Revisions pro- 
posed by the convention must be rati- 
fied by the voters. Undoubtedly, con- 
troversial matters will be considered 
by the convention but matters of 
doubtful popularity will not be adopt- 
ed, for the simple reason that to do so 
would cause the people to reject all of 
the work of the convention. Matters 
of doubtful popularity can be sub- 
mitted as separate amendments after 
the revised constitution has been 
ratified by the voters. 

In proposing the calling of a con- 
vention to revise the constitution, the 
1944 Legislature and also the 1946 
Legislature adopted a_ resolution 
which provides in part as follows: 

Section 1. “That the sense of the 
people of. the State as to the necessity 
and expediency of calling a conven- 
tion for the purpose of revising or 
amending the present Constitution, 
and such amendments as may have 
been made to the same, shall be taken 
as herein provided and as provided by 
section 258 of the present Constitu- 
tion of Kentucky.” 


* * * 


Section 4. “That before any Con- 
stitution agreed upon by said con- 
vention shall take effect or become 
operative, the same shall be submitted 
to the qualified voters of this Com- 
monwealth after at least ninety days’ 
notice, and ratified by a majority of 
those voting.” 

Pursuant to this authority, the fol- 
lowing question will be submitted to 
the voters on November 4 of this 
year: 


“Are you in favor of the calling 
of a convention for the purpose 
of revising of amending the 





present Constitution of Ken- 
tucky, and such amendments as 
may have been made to the 
same ?” 


Therefore when the people, acting 
under this resolution of the Legisla- 
ture, vote in favor of calling a con- 
vention, they ratify the terms of the 
call, which thereby becomes the basis 
of the authority delegated by the 
people to the convention. 11 Am. Jur., 
Sec. 27, page 631. 

In a leading text entitled Con- 
stitutional Conventions, by Roger 
Sherman Hoar, at page 71, the ap- 
plicable rule is well stated as follows: 


“The theory with the greatest 
weight of authority behind it is based 
upon the fact that there would be no 
convention unless the people voted 
affirmatively, that an affirmative vote 
would result in holding exactly the 
sort of convention in every detail pro- 
vided in the act, and that the people 
are presumed to know the terms of 
the act under which they vote. The 
conclusion drawn from this is that 
the convention act in its every detail 
is enacted by the people voting under 
ow 


No one seriously doubts that the 
convention will submit its proposed 
changes to the people, but some ques- 
tion the validity of Section 4 of the 
Act of the Legislature which provides 
that revisions proposed by the con- 
vention shall not take effect or be- 
come operative unless ratified by the 
voters. They rely upon Miller v. 
Johnson, 92 Ky. 589, 18 S.W. 522, 
where in 1892 the Court of Appeals, 
by a divided court, refused to in- 
validate our present constitution, even 
though the convention made some 
changes. in the constitution which 
were not submitted to the people as 
required by the Legislature, on the 
ground that the constitution had been 
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recognized by the state government 
and acquiesced in by the people, rather 
than on the validity of the proceed- 
ing itself. The Miller case is not in 
point because the facts are entirely 
different. In that case the act calling 
for a vote did not provide that the 
constitution should be submitted to 
the people for ratification. After the 
people had voted in favor of calling 
a convention the Legislature in the 
act providing for the holding of the 
convention attempted to place this re- 
striction upon the convention. In 
other words the people voted for the 
convention without requiring that the 
constitution be submitted to them, and 
the question presented, but not de- 
cided, was whether the convention 
was bound by the restriction which 
the Legislature alone sought to place 
upon the convention. The court 
recognized the principle which is 
stated in Section 4 of our present 
constitution that “all power is in- 
herent in the people, and * * * they 
have at all times an inalienable and 
indefeasible right to alter, reform, or 
abolish their government in such man- 
ner as they may deem proper.” There- 
fore a convention act approved by a 
vote of the people acquires a supra- 
constitutional force, and a provision, 
such as that contained in the present 
act which requires that the new con- 
stitution be submitted to the people, 
is a binding restriction upon the 
power of the convention. The dis- 
tinction between the Miller case and 
the present case is clear and recog- 
nized in the treatise Constitutional 
Convention, by Roger Sherman Hoar, 
at page 195, where it is said: 


“This case (Miller v. Johnson) 
however, -falls under the implied 


power of a convention to codify and 
perfect its constitution after ratifica- 
tion by the people, for the Kentucky 
convention did obey the requirement 
that it should submit its constitution 





to the people. But even if we con- 
sider this case as an instance of dis- 
regard of the convention Act, it may 
be differentiated because of the fact 
that the Kentucky act was the creature 
of the legislature alone and hence 
might properly be disregarded by the 
convention.” 


The courts agree that a convention 
may not disregard the provisions of 
an act which has been approved by 
the people at an election held there- 
under. Re Opinion to Governor 
(1935) 55 R.I. 98, 178 A. 433 ; Staples 
v. Gilver (1945) 183 Va. 613, 33 S.E. 
—? 49; and Annotation 158 ALR 

It is therefore confidently submitted 
that revisions proposed by the con- 
vention will not take effect or become 
operative unless ratified by the voters. 
If our adversaries seriously doubt the 
validity of the act adopted by the Leg- 
islature in 1944 and 1946, why don’t 
they ask the Court to pass upon that 
question, instead of trying to scare 
the people by arguing that the con- 
vention might adopt radical provisions 
and proclaim the new constitution 
without submitting it for approval by 
the voters? : 

It should not be difficult for our 
delegates to correct the defects which 
have been demonstrated by experi- 
ence during the past fifty-six years, 
but if the proposed new Constitution 
should be worse than the old, I am 
confident the people will reject it. 


CONCLUSION 


In support of my conclusion that a 
convention should be called to revise 
our state constitution, let me em- 
phasize two points which may be 
briefly stated as follows: 

1. Revision is necessary because of 
many admitted defects and defi- 
ciencies which seriously impede the 
development of Kentucky. 
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2. Revision by a constitutional con- 
vention is the only practical and 
feasible method of correcting the 
many admitted defects and deficien- 
cies in the constitution. 

In my opinion, the people of Ken- 
tucky are capable of governing them- 
selves, and there will never be a bet- 
ter time than now to correct the ad- 
mitted defects and deficiencies in our 
state constitution. 


“As stated, many of its provisions 
no longer are in accord with the po- 
litical and economic thought of this 
day. Its many provisions of a legis- 
lative character have at times proved 
embarrassing to forward movements 
in the State. * * * * 

“The time will undoubtedly come 
when the people in their sovereign 
capacity will reassemble for the pur- 
pose of adopting a new instrument. 






May we be guided in the light of our 
experience under the fourth Con- 
stitution to adopt a new one that will 
be responsive from time to time to 
the needs of the people and guarantee 
them in the enjoyment of those great 
ends to which all constitutional gov- 
ernment should be dedicated—the 
right of life, liberty and the pursuit 
of happiness.” Judge Richard Priest 
Dietzman, (1926) 15 Ky.L.J. 116. 


This opinion of Judge Dietzman is 
in accord with the expressed views 
of many other distinguished lawyers 
including Judge Gus Thomas, Judge 
Osso W. Stanley, Governor Simeon 
S. Willis, Judge Huston Quin, and 
Judge M. M. Logan. 

Undoubtedly now is the time for 
the lawyers of Kentucky to render a 
public service by supporting the 
progressive movement for a constitu- 
tional convention. 


Information Exchanged: 
Lawyers Group Discussions 


By M. J. MULE 
Of the New York Bar 


Lawyers like other professional 
men gain professional information, 
knowledge, and “know-how” from in- 
formal discussions with their col- 
leagues. This exchange of ideas is 
fostered and enhanced when a method 
is provided for systematically cover- 
ing the multiplicity of problems con- 
fronted in everyday practice. This 
article presents methods employed by 
hundreds of lawyers throughout the 
country seeking to accomplish this 
objective. The suggestions contained 
herein are of particular interest to 
young lawyers and those members of 
the Bar who have resumed practice 


after service in the armed forces or 
government posts. 

The Practising Law Institute, as 
the co-operating agency of the Ameri- 
can Bar Association, is now serving 
lawyers in every jurisdiction with 


correspondence courses in General 
Practice, Trial Practice, Funda- 
mentals of Federal Taxation, and 


Current Problems in Federal Taxa- 
tion. In many communities lawyers 
are combining individual work in these 
courses with weekly group discussions 
of the assignments moderated by an 
experienced practitioner. In addition 
to the valuable training afforded in 
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the course materials, they gain the 
benefit of exchange of ideas on prob- 
lems covered in the courses as well 
as related problems in their practice. 
The experienced lawyer who acts as 
moderator is able to furnish assistance 
to the group on the more technical 
problems of local practice. For these 
weekly meetings to be of maximum 
benefit, it is suggested that the 
groups arrange to discuss assignments 
after they have been completed and 
reviewed by the Institute’s staff. In 
that way, enrollees come to the dis- 
cussions with a fore-knowledge of 
those problems which have caused 
them difficulty and about which they 
require further information. Many 
groups already organized feel they 
gain more from weekly meetings 
when they have a different moderator 
for each get-together. The obvious 
advantage of this is that they obtain 
several viewpoints of experienced at- 
torneys rather than the viewpoint of 
only one. 

Upon enroliment in the correspond- 
ence courses, the enrollee receives the 
text materials and the corresponding 
assignment sheets. An assignment 
sheet typically consists of a hypo- 
thetical set of facts and ten to fifteen 
problems to be answered based upon 
the facts presented. The assignments 
in General Practice and Fundamentals 
of Federal Taxation contain prelimi- 
nary questions in addition to the 
problems. These are to be read be- 
fore the text is studied to orient the 
lawyer and to guide him to the im- 
portant sections of the monograph. 
The course in Trial Practice lays 
principal stress upon tactics rather 
than upon the rules of practice of any 
one state. Consequently in this course 
the assignments have a space pro- 
vided beneath each problem so that 
the enrollee may state the reason for 
his answer. 

Registration in the four corre- 
spondence courses offered by the 


Practising Law Institute is indicated 
by the following table: 


Summary of Enrollments as of 
September 17, 1946 


General Practice 
Trial Practice 
Fundamentals of 
Federal Taxation 
Current Problems in 
Federal Taxation 


The advantages of enrolling in the 
correspondence courses are manifold. 
You begin at any time; you set your 
own pace; you concentrate on sub- 
jects of most interest and use to you; 
you appraise your own progress; you 
have your assignments reviewed by 
experts in the fields covered; you use 
time for study most convenient to 
you and you accumulate an abundance 
of problems and solutions for periodic 
reviews and for reference purposes. 
Another advantage of correspondence 
courses over lecture courses is that 
the individual never runs the risk of 
missing a lesson. No problem of con- 
flicting appointments or lack of time 
keeps the correspondence enrollee 
from completing a course. 

The Practising Law Institute, in 
addition to offering correspondence 
courses, has also made available on a 
subscription basis the publications 
used as the textual basis for these 
courses. A third activity of the In- 
stitute involves co-operating with local 
bar associations in the organization 
of lecture clinics in large cities. While 
the lecture method of education is 
more widely accepted than corre- 
spondence courses, it entails obvious 
difficulties and handicaps. Resident 
lecture courses cannot be conducted 
feasibly in sparsely populated areas or 
in areas where the number of lawyers 
to be served falls below one hundred. 

To obtain full advantage from the 
correspondence courses, enrollees are 
urged to engage in the group dis- 
cussion plan as suggested in the paper. 





The Nuernberg Trial 


By JOHN J. PARKER 


Address delivered at the annual meeting of the American 
Judicature Society, Atlantic City, New Jersey, October 30, 1946, 
and at the annual meeting of the Kentucky State Bar Associa- 
tion on April 3, 1947, in Louisville, Kentucky. Judge Parker 
is vice-president of the American Judicature Society, senior 
judge of the United States Circuit Court of Appeals for the 
Fourth Circuit, and was United States alternate judge of the 


International Military Tribunal at Nuernberg. 


Address pub- 


lished in Journal of American Judicature Society December, 


1946 issue. 


“To initiate a war of aggres- 
sion is not only an international 
crime; it is the supreme interna- 
tional crime, differing from other 
war crimes only in that it con- 
tains within itself the accumu- 
lated evil of the whole.”—Opin- 
ion of the International Military 
Tribunal 

Be 


In responding to the request that 
I make a speech on this occasion, I 
am conscious of the fact that there 
is but one subject on which you wish 
to hear me—the Nuernberg . trial. 
Ordinarily, of course, a judge should 
not speak with regard to a case which 
has been before him; but this is be- 
cause the injury that might result 
from the judge’s talking about the 
case far outweighs any public benefit. 
In the case of the Nuernberg trial, 
however, I feel that the benefit which 
would result from public understand- 
ing far outweighs any other consider- 
ation ; and, in addition to this, I am in 
the position of an alternate who had 
intimate contact with the trial but 
who did not vote on the judgment. 


I shall not, of course, discuss the 
guilt or innocence of the defendants 


or any matter veiled in the secrecy 
of the conference room. I think, how- 
ever, that no one of sense will see any 
impropriety in my giving you a des- 
cription of the trial and the efforts 
that were made to afford the defend- 
ants due process and a fair hearing, 
or in discussing the legal basis of the 
trial and the provisions of the charter 
under which it was held, or in point- 
ing out the contribution which I feel 
has been made by it towards the 
establishment of world order and the 
reign of law in the international com- 
munity. 

Let me begin by saying that we 
lawyers do not realize how much we 
owe to those who have set up our 
legal system and established the rules 
and traditions under which justice is 
administered. We accept them as a 
matter of course. When I go upon 
the bench in my Circuit to hear a case, 
I have a court with settled rules, 
established traditions and a bar ad- 
ministering a legal system with which 
all of us are reasonably familiar. If 
I wish a witness in court, all I have 
to do is sign the appropriate writ and 
he is produced. If I desire that 
process be served, all that is necessary 
is to place it in the hands of the proper 
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officer. If a question arises as to pro- 
cedure, there is a whole body of pre- 
cedents controlling the matter. The 
International Military Tribunal, how- 
ever, had to make its own rules, pro- 
vide its own bar, arrange for the serv- 
ice of its process and, in the absence 
of controlling precedents, set up the 
standards by which it proposed to 
proceed. This would have been diffi- 
cult enough in any situation ; but with 
us the difficulty was increased by the 
fact that the judges of the court were 
accustomed to very different legal sys- 
tems and spoke three different lan- 
guages, all of which were different 
from the legal system and the lan- 
guage of the defendants and their 
counsel. 

We were greatly aided, of course, 
by the fact that the general outlines 
of the practice had been prescribed by 
the charter; and I would digress here 
to pay tribute to Mr. Justice Jackson 
for the monumental work that he did 
in securing the co-operation of the 
allied nations in the drafting of the 
charter and the setting up of the 
Tribunal. It is doubtful whether a 
greater contribution to the cause of 
world government by law has ever 
been made; and we of the United 
States have cause to be proud that it 
was a citizen of our country who led 
in this great undertaking and who 
succeeded in having incorporated in 
the charter the fundamentals of due 
process as embodied in Anglo-Ameri- 
can jurisprudence. It would have 
been easy for Justice Jackson to have 
drawn the mantle of the judiciary 
around him and have left this work 
to others; but no American of less 
stature than a justice of our Supreme 
Court with the prestige that ac- 
companies that position could have 
approached the undertaking with any 
hope of success. He has rendered 


great service to the country and to hu- 
manity, at much sacrifice to himself, 
and is entitled to the grateful ap- 


preciation of every loyal American 
and every friend of peace. 

And while I am about it, let me sa) 
a word about other personalities who 
did much to make the work of the 
Tribunal a success. First there was 
my confrére, former Attorney Gen- 
eral Francis Biddle, the United States 
member. I cannot speak in too high 
terms of the ability and devotion to 
his task which he displayed at every 
stage of the proceedings. No small 
part of the success of the Tribunal 
was due to its ability to achieve unity 
of action in the face of almost in- 
superable obstacles; and no one will 
ever be able adequately to appraise 
what Francis Biddle did in harmoniz- 
ing differences and securing co-opera- 
tion among the members. More than 
any other person, he was responsible 
for securing a permanent presidency 
for the Tribunal instead of the dis- 
turbing rotation that we have ob- 
served in other international organiza- 
tions. He accomplished this by going 
straight to the heart of the matter 
and, when he was proposed for the 
presidency, by standing aside and in- 
sisting that the oldest member of the 
Tribunal and the one with the longest 
judicial experience act as president 
throughout the entire trial. Then 
there was Sir Norman Birkett, the 
British alternate, for many years lead- 
er of the English Bar and known and 
loved throughout this country as well 
as in England. His wisdom, his un- 
derstanding, and his very great legal 
ability were an ever present source 
of strength to all of us. Lord Justice 
Geoffrey Lawrence, member of the 
English Court of Appeals, was presi- 
dent of the Tribunal; and he brought 
to that position a courtesy and a firm- 
ness that inspired respect in everyone 
in the court room including the de- 
fendants themselves. The French 
representatives were M. Donnedicu de 
Vabres, long a professor of Interna- 
tional Law at the University of I’aris, 
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and M. Falco, for more than a quarter 
of a century a judge of the French 
courts and now judge of the Court of 
Cassation, the highest court of 
France. The Russian representatives 
were General Nikitchenko and Col. 
Volchkov, two men of the highest 
character and ability, for both of 
whom I entertain genuine friendship 
and esteem. 


DEFENDANTS HAD 
A FAIR TRIAL 


The first thing that we did after 
meeting and organizing in Berlin was 
to adopt rules of procedure and re- 
ceive the indictment from the prose- 
cutors. One of our rules provided 
that each of the defendants should 
have a copy of the indictment in his 
own language at least 30 days in ad- 
vance of trial; and so we set the trial 
for November 20 and proceeded to 
have copies of the indictment together 
with copies of our rules served upon 
the defendants. The defendants were 
in prison incommunicado, without 
counsel and without means of em- 
ploying counsel. We set up an organi- 
zation which secured counsel of their 
own choosing to represent them and 
arranged to have these counsel paid. 
In connection with the General Secre- 
tary’s office which we established, we 
provided an organization to secure for 
the defendants the documents and 
witnesses which they required for 
their defense and had the documents 
translated for them into the four lan- 
guages used by the Tribunal. In an 
occupied country it was difficult to 
find witnesses and expensive and 
troublesome to procure documents 
and have them translated; and so we 
required a showing of materiality as 
a prerequisite to rendering this serv- 
ice to the defendants; but they were 
given opportunity to be heard as to 
this in open court and we obtained 
for them all witnesses whose evidence 
was material and not merely cumula- 


tive, if they could be found; and 
practically all were found. 

The charter required the trial to be 
held in four languages; and this 
would have proved an insuperable 
obstacle but for the adoption of the 
earphone system. This was an adapta- 
tion of the system used in the As- 
sembly of the League of Nations, for 
the success of which we are indebted 
to Gen. Gill of Baltimore and Col. 
Dostert now with the U. N. in New 
York. Every person in the court room 
was provided with earphones and a 
dial upon which he could indicate the 
language that he desired to hear. 
Microphones were so placed that 
every word spoken by witnesses, coun- 
sel or the court was carried to a bat- 
tery of interpreters, who translated it 
into the four languages of the 
Tribunal, so that each person in the 
court room heard through the ear- 
phones the translation that he desired. 
A Russian lawyer would thus ask 
questions in Russian of a German wit- 
ness who would reply in German; but 
the witness would hear the German 
translation of the question and the 
lawyer would hear the Russian trans- 
lation of the answer, I would hear the 
English translation of the question 
and answer, the French judges would 
hear the French translation, and the 
Russian judges the Russian transla- 
tion. Four court reporters made 
stenographic report of the translations 
in each of the four languages; and, 
in addition, there was mechanical re- 
cording by both electric wire and disk 
devices of everything that was said in 
the court room. 

When the prosecution began offer- 
ing documents, counsel for defend- 
ants complained that they were not 
furnished copies and the prosecution 
answered that it was out of the ques- 
tion to furnish sufficient copies to 
them in German. The Tribunal ac- 
cordingly ruled that only those por- 
tions of documents would be con- 
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sidered in evidence which were actual- 
ly read in the hearing of the defend- 
ants unless copies were furnished 
them in German and copies in the 
other three languages made available 
for the use of the Tribunal. As stated 
above, we had the defendants’ docu- 
ments translated for them into the 
four languages of the Tribunal, and 
we did the same thing for the speeches 
of their counsel. The defendants were 
allowed to take the stand and testify 
in their own behalf under oath, and 
at the conclusion of the case each was 
allowed to make a statement not un- 
der oath. 

The Tribunal accepted testimony by 
way of affidavit in a number of in- 
stances where the witnesses were in 
other countries; but in all such cases 
made provision for cross interroga- 
tories. Where the testimony was im- 
portant and the witness available, the 
Tribunal required that he be produced 
for cross examination if this was 
desired. 

In the case of the organizations 
charged to be criminal, the Tribunal, 
in addition to hearing in open court 
the witnesses whom counsel appointed 
to represent them regarded as best 
qualified to speak, set up a commission 
for hearing other witnesses whose 
testimony counsel desired to present. 
A large number of persons testifying 
on behalf of the organizations were 
heard on affidavit, the affidavits of 
more than three hundred thousand 
persons being received. These were 
analyzed and presented by counsel so 
that the Tribunal had before it the 
widest possible information, and in- 
formation of the most authentic char- 
acter, as to the nature and activities 
of the organizations. 

I give you these facts in order that 
you may know that the defendants 
had full and fair opportunity to be 
heard in accord with the highest 
Anglo-American standards of due 


process. This has taken time; but it 


was of such tremendous importance 
to the fair name of the countries 
responsible for the trial and to the 
future peace of the world that it could 
not be hurried or slighted. The ten 
months that the trial lasted is not long 
when compared to the time required 
for the trial of an important anti-trust 
or conspiracy case in this country; 
and it must not be forgotten that the 
Tribunal was dealing with transac- 
tions covering a continent of space 
and a quarter of a century of history. 
The defendants were not petty crim- 
inals but statesmen who for more than 
a decade had dominated a large part 
of Europe. It was not a matter of 
great importance whether the trial 
lasted a month or a year. It was of 
supreme importance that justice be 
done and that the world know that it 
was being done and that the defend- 
ants were given full and fair oppor- 
tunity to be heard. As an American 
lawyer and judge who has served 
more than twenty years on an Ameri- 
can court, and who witnessed every 
part of the trial, I tell you that they 
had that opportunity in accordance 
with the highest standards of our 
jurisprudence. It is a matter of much 
gratification that most of the defend- 
ants and their counsel recognized that 
the trial was fairly conducted and 
have so expressed themselves. 


THE LEGAL BASIS 
OF THE TRIAL 


The defendants were tried under 
the International Agreement of Au- 
gust 8, 1945, signed between the 
United States, Great Britain, France, 
and the Soviet Union, to which nine- 
teen other nations have since ad- 
hered. The agreement establishes the 
International Military Tribunal under 
a charter which not only creates the 
jurisdiction of the Tribunal but de- 
fines the crimes subject to the juris- 
diction. Article 6 of the charter, 
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which is the provision here pertinent, 
is as follows: 


“Article 6. The Tribunal estab- 
lished * * * for the trial and punish- 
ment of the major war criminals of 
the European Axis countries shall 
have the power to try and punish per- 
sons who, acting in the interests of 
the European Axis countries, whether 
as individuals or as members of or- 
ganizations, committed any of the fol- 
lowing crimes. 


“The following acts, or any of 
them, are crimes coming within the 
jurisdiction of the Tribunal for which 
there shall be individual responsi- 
bility : 

“(a) Crimes Against Peace: name- 
ly, planning, preparation, initiation, or 
waging of a war of aggression, or a 
war in violation of international 
treaties, agreements, or assurances, 
or participation in a common plan or 
conspiracy for the accomplishment of 
any of the foregoing. ~ 


“(b) War Crimes: namely, viola- 
tions of the laws or customs of war. 
Such violations shall include, but not 
be limited to, murder, ill-treatment or 
deportation to slave labor or for any 
other purpose of civilian population 
of or in occupied territory, murder or 
ill-treatment of prisoners of war or 
persons on the seas, killing of hos- 
tages, plunder of public or private 
property, wanton destruction of cities, 
towns or villages, or devastation not 
justified by military necessity : 


“(c) Crimes Against Humanity: 
namely, murder, extermination, en- 
slavement, deportation, and other in- 
humane acts committed against any 
civilian population, before or during 
the war, or persecutions on political, 
racial, or religious grounds in execu- 
tion of or in connection with any 
crime within the jurisdiction of the 
Tribunal, whether or not in violation 
of domestic law of the country where 
perpetrated. 


“Leaders, organizers, instigators, 
and accomplices participating in the 
formulation or execution of a com- 
mon plan or conspiracy to commit any 
of the foregoing crimes are respon- 
sible for all acts performed by any 
person in execution of such plan.” 


Let us consider for a moment the 
background of this provision. The 
war which had just come to an end 
and which had devastated Europe and 
a large part of the civilized world was 
not an ordinary war. It had been ac- 
companied by violation of interna- 
tional law and disregard of the ele- 
mental decencies of human life on a 
scale hardly believable. Begun as a 
cold-blooded attempt on the part of 
the German Nazis to plunder neigh- 
boring states, it had spread until it 
had become a war of conquest de- 
signed to plunder and dominate the 
entire Western world and had re- 
sulted in the death of countless human 
beings, estimated to be in excess of 
twenty millions. The war had been 
accompanied by utter disregard of 
the rules of civilized warfare and of 
the most elementary human rights. 
Not to speak of the killing and tortur- 
ing of prisoners of war, the plunder 
of civilian populations and the re- 
vival of the barbarous practice of 
taking and killing hostages, of whom 
30,000 were killed in France alone, it 
had resulted in two gigantic crimes of 
unparalleled cruelty and barbarism. 
One was the revival of human slavery 
—forced labor under modern condi- 
tions—infinitely more terrible than 
any system of slavery that the world 
had ever seen before. The other was 
the attempt to exterminate all the 
Jews of Europe by a program of de- 
liberate murder, which resulted in the 
killing of more than six million in- 
nocent people. 

Under the slavery program between 
five and ten million human beings had 
been torn from home and kindred and 
brought to Germany for forced labor 
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—some on farms, some in factories 
and labor camps, some in the infamous 
concentration camps, the cruelties of 
which are now well known to the 
world. I shall not dwell upon the 
horrors of this program, of the ter- 
rible suffering of those who were 
shipped in open cars in the depths of 
winter, of the inadequate food, of the 
hard labor conditions, of the degrad- 
ing and dehumanizing effect of this 
fundamental denial of human worth 
and dignity. Millions of these dis- 
placed persons were left in Germany 
as the war ended; and history affords 
no sadder sight than they present to- 
day. Far from the land of their birth, 
unable to establish contact with friends 
or kindred, without a country, with- 
out a means of livelihood, without 
pride in the past or hope for the 
future, they are a living monument to 
a cruelty which the people of this 
country will find it difficult to under- 
stand. 


When I first heatd the story of the 
killing of the Jews I could not believe 
it; but there is no question about its 
truth. I have heard testimony that 
cannot be doubted as to all the hor- 
rible details—of the gas chambers, of 
the crematories, of the burning of the 
Jewish ghettos, and of the mass exe- 
cutions, where the Jewish inhabitants 
of captured towns were shot without 
regard to age or sex. I heard the com- 
mander of one of the extermination 
groups tell how his group had killed 
90,000 Jews in the conquered terri- 
tory. I heard the commandant of the 
Auschwitz camp in Poland tell how he 
himself had supervised the killing of 
two and a half million Jews in gas 
chambers. Think of it! The murder 
of a race—the killing of the helpless 
—the old man with his beard sweep- 
ing his bosom, the innocent babe at 
the breast. It is hard to believe that 
human nature could be capable of it. 


Victory brought the allied powers 
face to face with a great responsi- 


bility. They could not ignore these 
crimes which the Germans had com- 
mitted. If civilization is to endure 
crimes of this sort must be punished 
and upon the victors rests the respon 
sibility of meting out the punishment 
Three courses were open to the allies 
they could disregard the duty which 
rested upon them and allow the great- 
est crimes against humanity ever per 
petrated to go unpunished; or they 
could proceed to seize and shoot with 
out trial those who held responsible 
positions in the German state; or they 
could determine by judicial process 
those who were criminally liable and 
punish them accordingly. I think it 
was a great step forward in the his- 
tory of the race when they decided to 
proceed judicially. 

There could be no just criticism of 
the course followed by the allied gov- 
ernments, if there had been no basis 
in the existing positive international 
law for the punishment of the crimes 
committed. The things which had 
been done violated the most funda- 
mental laws of human nature, the 
laws against murder and robbery and 
enslavement, which have been uni- 
versally recognized as crimes from 
time immemorial. That men should 
commit such crimes on an interne- 
tional scale and escape retributive jus- 
tice merely because no provision had 
been made in advance for action by 
the international community, is some- 
thing that could not and ought not 
happen. If they were to be punished, 
however, this should be done in ac- 
cordance with standards set up for 
judging their guilt and after fair op- 
portunity to be heard, so that the in- 
nocent would not be punished with 
the guilty. The argument frequently 
made that, in the absence of an in- 
ternational criminal code, the accused 
should have been shot summarily, 
without trial or judicial process, has 
nothing to commend it in law, in 
morals, or in common sense. 
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It is clear, however, that there was 
adequate basis in existing interna- 
tional law for the punishment of the 
crimes defined in the charter. There 
can be no question, of course, as to 
the crimes against the laws of war 
and the crimes defined as crimes 
against humanity, which are also 
crmies against the laws of war. That 
the killing of prisoners of war, the 
plundering of conquered territory, the 
enslavement of civilian populations, 
and other crimes of this character con- 
stitute violations of the laws of war, 
and that persons guilty of such viola- 
tions may lawfully be prosecuted and 
punished for them by the enemy if 
they fall into his hands, is too well 
settled to admit of argument. See 
Ex Parte Quirin, 317 U. S. 24; Ap- 
plication of Yamashita U. S. ’ 
65 S. Ct. 340. I think it equally clear 
that, since the Kellogg-Briand Pact, 
the making of aggressive war is also 
a violation of international law regu- 
lating warfare, and is punishable as 
such. 

Prior to the Kellogg-Briand Pact, 
the attempt to outlaw war as an in- 
strument of national policy had en- 
gaged the attention of the world for 
many years. The Hague Conventions 
of 1899 and 1907 had had this as their 
ultimate objectives; and the League 
of Nations had made repeated efforts 
to that end. In 1923 the draft of a 
treaty of mutual assistance sponsored 
by the League declared that “aggres- 
sive war is an international crime.” 
The Geneva Protocol of 1924, recom- 
mended by the unanimous resolution 
of the Assembly of 48 members of 
the League, asserted that “a war of 
aggression constitutes * * * an in- 
ternational crime.” In the treaty of 
Locarno of October 16, 1925, all the 
signatory powers agreed that they 
would “in no case atatck or invade 
each other or resort to war against 
each other.” In 1927 the Assembly 
of the League adopted with unanimity 











a declaration concerning wars of ag- 
gression, the preamble of which stated 
that the Assembly was convinced that 
“a war of aggression can never serve 
as settling international disputes, and 
is in consequence, an international 
crime * * *” and went on to declare 
that “all wars of aggression are and 
shall always be prohibited.” 

International law is not the product 
of an international legislature. It 
grows by the common consent of na- 
tions—by the application of the reason 
of mankind to international relation- 
ships. It is expressed, not only in 
treaties and protocols, but also in the 
decisions of courts, in the resolutions 
of international assemblies and in the 
writings of jurists of accepted stand- 
ing. By 1928, the concept that a war 
of aggression was a crime against the 
peace of the world and that war might 
not be used as an instrument of na- 
tional policy had gained such wide 
acceptance and had been proclaimed 
in so many authoritative sources, that 
no international lawyer of any stand- 
ing would any longer have contended 
that aggressive war, or war as an in- 
strument of national policy, remained 
the unrestricted right of sovereign 
states. The world had progressed be- 
yond that barbarism. In 1928, how- 
ever, the prohibition against waging 
war as an instrument of national 
policy was made a matter of positive 
law by the Kellogg-Briand Pact, 
which was ratified by practically every 
nation in the world. That pact em- 
bodied and made concrete conclusions 
which the world conscience had al- 
ready reached on the question of ag- 
gressive war; and for this reason it 
was not regarded as_ revolutionary 
or as marking any abrupt change. In 
1939 it was binding on sixty nations 
including Germany. Its first two 
articles are as follows: 


“Article I. The High Contracting 
Parties solemnly declare in the names 
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of their respective peoples that they 
condemn recourse to war for the solu- 
tion of international controversies, 
and renounce it as an instrument of 
national policy in their relations with 
one another. 


“Article II. The High Contracting 
Parties agree that the settlement or 
solution of all disputes or conflicts of 
whatever nature or of whatever origin 
they may be, which may arise among 
them, shall never be sought except by 
pacific means.” 


The effect of these articles was to 
forbid resort to war as an instrument 
of national policy irrespective of the 
purposes of grievances of the parties. 
The right of self-defense was not im- 
paired, as the diplomatic correspond- 
ence attending the ratification of the 
pact clearly shows; but resort to war 
as a means of national policy, how- 
ever just that policy might be con- 
sidered, was clearly outlawed. In this 


respect the difference between defense 
and aggression differs from the me- 
dieval distinction between just and 


unjust war. Under modern condi- 
tions, war has become an instrument 
of such terrible suffering to the hu- 
man race that it can no longer be 
tolerated. Redress of grievances must 
be sought in appeals to reason and 
conscience and not to force. As was 
well said by Mr. Henry L. Stimson, 
Secretary of State, in 1932: 


“War between nations was re- 
nounced by the signatories of the 
Kellogg-Briand Treaty. This means 
that it has become throughout prac- 
tically the entire world * * * an illegal 
thing. Hereafter, when the nations 
engage in armed conflict, either one 
or both of them must be termed vio- 
lators of this general treaty law * * *. 
We denounce them as law breakers.” 


The Kellogg-Briand Pact was thus 
not the expression of a mere pious 
hope, but a definite statement of posi- 


tive law. Thereafter those guilty of 
making such war were violating a 
definite provision of international law 
relating to warfare; and it had long 
been settled that a violation of the 
laws of warfare constituted a crime 
for which punishment might be im- 
posed upon the guilty. It was im- 
material that violation of the pact was 
not defined as a crime or that no 
punishment was specifically provided 
therefor. Violation of the Rules of 
Land Warfare laid down by the 
Hague Convention was not defined as 
a crime and no punishment was pre- 
scribed for such violation; but no one 
would contend that there may not be 
trial and punishment for such viola- 
tion. If crime may be predicated of 
an incident of warfare because for- 
bidden by international agreement, a 
fortiori it may be predicated of the 
war itself if international agreement 
forbids war. As said in the opinion 
of the Tribunal: “To initiate a war 
of aggression, therefore, is not only 
an international crime; it is the su- 
preme international crime, differing 
only from other war crimes in that it 
contains within itself the accumulated 
evil of the whole.” 

What has been said applies as well 
to the crime of conspiracy to make ag- 
gressive war as defined in the charter; 
for conspiracy is necessarily involved 
in the crime of making aggressive 
war. War is made in the name of 
states, not of private individuals ; and 
aggressive war in violation of inter- 
national law could not arise without 
conspiracy on the part of individuals 
to use the power of the state for this 
unlawful purpose. It is argued that 
there was no such crime as conspiracy 
known to international law prior to 
the charter. There was, however, un- 
questionably guilt under international 
law on the part of those who worked 
together in the commission of inter- 
national crimes; and this was true 
whether participation extended to all 
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aspects of the crime or only to a part. 
He who hunts with the pack is 
responsible for the kill; and it is im- 
material whether this responsibility is 
based on the theory of conspiracy or 
that of aiding and abetting as an ac- 
complice. 

The charter has been criticized be- 
cause it provides for trial before a 
court composed of representatives of 
the victorious powers. This is the 
sort of court, however, before which 
those guilty of war crimes have al- 
ways been tried in the past; and it 
was certainly not practical to set up 
any other sort of court in this case. 
If those guilty of the monster crimes 
against humanity were to be tried at 
all, they had to be tried before a court 
set up by the allied nations. There 
was no other court to try them. Upon 
the allies rested the responsibility of 
restoring law to the world; and it was 
not unreasonable that they should con- 
stitute the.court of their representa- 
tives. It will be for history to say 
whether the court performed the duty 
entrusted to it as it should have been 
performed; but there is no basis in 
precedent or in reason for the con- 
tention that the nation of the de- 
fendants was entitled to a representa- 
tive on the court or that the court 
should have been composed of repre- 
sentatives of neutral nations. 


THE SIGNIFICANCE 
OF THE TRIAL 


What of the future? Does the 
value of the trial end with the vindica- 
tion of the law in the punishment of 
the defendants, or does it have value 
for the future? I think that it does 
have such value. For the future peace 
of the world, it is important that those 
who have committed crimes of such 
magnitude be punished and that their 
personal accountability therefor be 
established; it is important that this 
be done judicially ; and it is important 
that it be done by the co-operatiin of a 
number of nations acting in behalf of 


the world community whose laws have 
been violated. The public investiga- 
tion of the crimes charged, the op- 
portunity afforded the defendants to 
present their side of the case, the 
punishment of the guilty by the col- 
lective force which brought the 
Tribunal into being—these will do 
more towards the establishment of a 
moral world order than any number 
of paper pronouncements. They mean 
that the world has finally gotten 
around to doing something about the 
greatest crime with which the wicked- 
ness of men can afflict mankind, the 
crime of aggressive war. They mean, 
not mere talk, but action—action 
which gives expression to a world 
conscience and a willingness on the 
part of nations to co-operate for the 
enforcement of law against those who 
disturb the peace of the world com- 
munity. Above all, they mean the ac- 
ceptance of the view that the world 
community is to be ruled by law and 
not by force alone. It is not too much 
to hope that what we have done may 
have laid the foundation for the build- 
ing of a permanent court with a code 
defining crimes of an international 
character and providing punishment. 

In conclusion, I would like to say 
that there are many things that the 
world may learn from the trial. It 
has been more than a mere trial of 
defendants charged with crime. It has 
been an autopsy on a totalitarian state, 
and it has disclosed the course of the 
disease which led to the enslavement 
of the people of a great nation and to 
that nation’s ultimate downfall. No- 
where else can be found proof so con- 
vincing as to the importance of the 
guarantees of liberty contained in our 
Constitution. When freedom of 
speech, the equal protection of the 
laws and the right to invoke the 
courts was denied, it is appalling to 
note how quickly the concentration 
camp flourished and men moved about 
in a regime of abject terror. Nowhere 
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Freedom and Reaction: Some 
Observations on the Current 
Anti-Labor Drive 


By FRANK DONNER 


Delivered at the annual meeting of the State Bar Associa- 
tion, Louisville, Kentucky, April 3, 1947, by Frank Donner of 
the General Counsel's office, Congress of Industrial Organiza- 


tions. 


Our country is now the theater of 
an attack upon labor organizations, 
upon existing protections of the or- 
ganizational process and of collective 
bargaining, which raises profound and 
basic questions. 

The current attack.upon labor can- 
not be viewed as a phase of a narrow 
controversy limited in scope and im- 
plication. Those concerned with the 
future of democracy cannot fail to 
recognize that a free government can- 
not survive the destruction of the 
rights of labor and the elimination of 
the organized labor movement as an 
institutional force in sour society. 

The present anti-labor drive offers 
many instructive lessons which tran- 
scend the subject-matter of labor. It 
teaches us how easy it is to create an 
atmosphere in which values and fun- 
damental adjustments, written into 
the law after years of bitter ex- 
perience, may overnight become the 
victims of hysteria and prejudice. 

I am concerned with the easy and 
lighthearted manner in which it is 
proposed to discard deliberate and 
careful solutions to demonstrated 
evils besetting our industrial society. 
I am also concerned with the tech- 
niques whereby the rights which labor 


now enjoys—some embodied in stat- 
utes, others to which have been im- 
parted constitutional protection, and 
still others which have come to be 
recognized as part of our industrial 
mores—are now being attacked. The 
techniques which are being employed 
deserve some attention because they 
will undoubtedly be resorted to when 
other types of rights which are basic 
to democracy are subjected to attack. 


Of particular interest is the man 


ner in which the drive against labor 


has paraded as a crusade for freedom. 


I. THE REDISCOVERY 
OF INDIVIDUAL RIGHTS 


Perhaps the most predominant 
characteristic of the current attack 
upon labor’s rights is the rediscovery 
of the individual. This rediscovery of 
the individual finds reflection in a 
host of bills now before the Congress 
to alter and amend our federal labor 
code. 

The many proposals on employer 
freedom of speech have as one of 
their objectives the revival of the 
practice of individual bargaining. 
Under these bills the disregard by 
the employer of the collective bargain- 
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ing agent and his dealing and negotia- 
tion with individual employees could 
not serve to place him in default for 
refusing to bargain under the Nation- 


| Labor Relations Act. In support 
of this proposal professional defend- 
ers of individual rights in Congress 

ho have never before distinguished 
hemselves in their defense of civil 
rights denounce that “collectivism” 
which requires the employer under 
Section 8(5) of the National Labor 
Kelations Act to deal with the col- 
lective bargaining agent and with no 
other. The present inhibition upon 
individyal dealing is seen as a double 
yoke: (1) as a denial of freedom of 
speech to the employer, and (2) as a 
denial of freedom of contract to the 
employee. 

A similar emphasis upon this theme 
of individual rights threads all of the 
major bills in which the right to strike 
is either suppressed or qualified. 
Nothing in those measures, we are 
assured in bill after bill, shall be con- 
strued to prohibit an individual em- 
ployee from voluntarily terminating 
his employment. 

Similarly, the various proposals 
now pending prohibiting the closed 
shop purport to seek to restore in- 
dividual rights and to rescue the in- 
dividual from the “tyranny” of the 
group. 

Another instance of this emphasis 
upon individual rights may be found 
in a bill proposed by Senator Ball! 
which amends the National Labor Re- 
lations Act to permit the individual 
employee not merely to present his 
grievance to his employer but actually 
to adjust and to dispose of it without 
the intervention of the bargaining 
agent. 

Finally, this theory has become the 
basis for undermining the Wage-Hour 
Act through proposals sanctioning 
individual compromise of wage claims 
under that act.? 

These are but a few of a great 
many legislative proposals both on the 








federal and state level which address 
themselves to reviving theories of 
individual rights and individual bar- 
gaining. 

Those who lead the attack against 
labor today pose as the most ardent 
champions of the rights of the in- 
dividual. Anti-labor bills are regularly 
introduced by unctuous guardians of 
freedom. 

Those who are familiar with the 
evolution of individual rights theories 
in labor relations certainly cannot be 
deceived by these latter-day con- 
versions to freedom. Let us not for- 
get the days when employers vigor- 
ously argued that women should be 
permitted to work 16 hours a day and 
that to prohibit such forms of ex- 
ploitation by statute was an interfer- 
ence with individual rights. 

When labor organizations first ac- 
quired a measure of popular recogni- 
tion the open shop movement launched 
the protest that the freedom of the 
individual to contract for himself was 
being subverted to the everlasting 
detriment of our system of free en- 
terprise. 

The rhetoric which one hears again 
today about the loss of individual 
freedom, the loose oratory about the 
tyranny of unions, must be identified 
for what it is—a dangerous attempt 
to clothe exploitation in an attractive 
slogan. Reams have been written 
about the illusory freedom of the in- 
dividual in dealing with his employer. 
Now more than ever it is important 
to emphasize the truth that individual 
freedom in our economic life finds its 
broadest expression through the en- 
couragement and the fostering of em- 
ployee self-organization and collective 
bargaining. 

As far back as 1898, the Supreme 
Court noted that in dealings between 
the employer and the individual em- 
ployee there is no freedom of con- 
tract; that, “in other words, the 
proprietors lay down the rules and the 
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laborers are practically constrained to 
obey them.” Holden v. Hardy, 169 
U. S. 366, 397.8 

Congress itself announced a like 
finding in the Norris-LaGuardia Act+ 
that “under prevailing economic con- 
ditions * * * the individual unor- 
ganized worker is commonly helpless 
to exercise actual liberty of contract 
and to protect his freedom of labor, 
and thereby to obtain acceptable terms 
and conditions of employment.” The 
Senate Committee report on the pro- 
posed National Labor Relations Act 
declared that “the second major ob- 
jective of the bill is to encourage, by 
developing the protedure of collective 
bargaining, that equality of bargain- 
ing power which is a prerequisite to 
equality of opportunity and freedom 
of contract.’ 

The National Labor Relations Act 
was based upon the slowly accumu- 
lated experience through depression, 
exploitation, and misery that the bar- 
gaining impotence of the individual 
rendered his freedom nugatory and 
that true freedom does not begin until 
bargaining equality obtains. Section 
1, National Labor Relations Act. 

In sustaining the constitutionality 
of the National Labor Relations Act, 
the Supreme Court said (National 
Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 U. S. 1, 
33)8: 


“Long ago we stated * * * that a 
single employee was helpless in deal- 
ing with an employer; that he was 
dependent ordinarily on his daily 
wage for the maintenance of himself 
and family; that if the employer re- 
fused to pay him the wages that he 
thought fair, he was nevertheless un- 
able to leave the employ and resist 
arbitrary and unfair treatment; that 
union was essential to give laborers 
opportunity to deal on an equality 
with their employer.” 


When legislative proposals based on 
individual rights theories do not 
actually involve plans for outright 
substitution of individual for collec- 
tive bargaining they involve the crea- 
tion of a parallel system. They would 
either through the grievance pro- 
cedure, as indicated above, or other- 
wise sanction a form of individual! 
bargaining. The Supreme Court has 
recognized that individual bargaining 
is a destructive parasite upon collec 
tive bargaining and cannot coexisi 
with it under either the Railway 
Labor Act or the National Labor Re- 
lations Act. Order of Railroad Tele 
graphers v. Railway Express Agency, 
321 U. S. 342, and J. J. Case Co. v. 
National Labor Relations Board, 321 
U. S. 332. In the latter case the Court 
held that (p. 338): 


“The very purpose of providing by 
statute for the collective agreement 
is to supersede the terms of separate 
agreements of employees with terms 
which reflect the strength and bar- 
gaining power and serve the welfare 
of the group.” 


Accordingly, it held that the in- 
stitution of collective bargaining puts 
an end to the use of individual con- 
tracts with the employees. In _ the 
O. R. T. case, the court overruled the 
employer’s contention that individual 
contracts made after the collective 
contract superseded the latter, saying: 


“If this were true, statutes requir- 
ing collective bargaining would have 
little substance, for what was made 
collectively could be promptly un- 
made individually.” 


Turning to the employer’s further 
contention that the particular situa- 
tion which the employer and the em- 
ployees had dealt with by separate 
agreement was “unique,” the Supreme 
Court pointed out that (321 U. S. at 
pp. 346-347) : 


“ 


exceptional situations often 
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have an importance to the whole be- 
cause they introduce competitions and 
discriminations that are upsetting to 
the entire structure. Hence effective 
collective bargaining has been gen- 
erally conceded to include the right of 
the representatives of the unit to be 
consulted and to bargain about the 
exceptional as well as the routine 
rates, rules, and working conditions. 
... But the Company did not observe 
the right of the representatives of the 
whole to be notified and dealt with 
concerning a matter which from an 
employee’s point of view may not be 
exceptional or which may provide a 
leverage for taking away other ad- 
vantages of the collective contract.” 


In the J. J. Case and the O. R. T. 
cases the Supreme Court ruled out 
not only those individual contracts 
which lower the collective standard 
but also those which secure “better 
terms than those obtainable by the 
group” (321.U. S., at p. 338): 


“The practice and philosophy of 
collective bargaining looks with sus- 
picion on such individual advantages 

. advantages to individuals may 
prove as disruptive of industrial peace 
as disadvantages. They are a fruitful 
way of interfering with organization 
and choice of representatives; in- 
creased compensation, if individually 
deserved, is often earned at the cost 
of breaking down some other standard 
thought to be for the welfare of the 
group, and always creates the sus- 
picion of being paid at the long-range 
expense of the group as a whole.” 
(321 U. S. at pp. 338-339)7 


If it is inadmissible to substitute 
individual bargaining for collective 
bargaining, it is likewise inadmissible 
to substitute for the right to strike the 
“right” of the individual to quit work. 

The conditions of modern industry 
and the dependence of the worker 
upon his job for sustenance rob the 


“right” of the individual to quit work 
of any meaningful content. It is only 
when the individual can quit in con- 
cert with his fellows that meaning for 
the individual accrues to the right to 
quit. 

Moreover, it is fundamentally in- 
consistent to protect the right to bar- 
gain collectively but to deny the right 
to quit collectively.’ 

The plain fact is that collective bar- 
gaining without the right to strike is 
meaningless. If a labor organization 
cannot implement its bargaining pro- 
gram through a concerted cessation 
of work, then the right to bargain is 
no real right. If any proposal of a 
labor organization were subject to the 
unilateral veto of the employer with- 
out the correlative right of the union 
to strike in support of its proposal, a 
situation would be presented in which 
collective bargaining would be basi- 
cally undermined by individual bar- 
gaining. 

Most eloquent in defense of indi- 
vidual rights are those who oppose the 
closed shop. Current opposition to 
the closed shop on the basis of indi- 
vidual freedom must be recognized as 
a part of an historic attempt to har- 
ness the semantics of freedom to a 
fundamental anti-union purpose. As 
the LaFollette Committee noted®: 


“These ‘open shop’ statements of 
the employers’ associations were al- 
ways phrased in a lofty vein. They 
opposed the closed shop, they said, 
because it infringed upon the liberty 
of the workingman to choose his em- 
ployment regardiess of union affilia- 
tion. They called upon the public to 
support them in their effort to free the 
average workingman from the neces- 
sity of joining unions. Sometimes, in 
fact, they invited unions to lay aside 
their demands for the closed shop, 
intimating that their own activities 
would have no further reason for 
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existence if their invitation were ac- 
cepted. 

“That this purported solicitude for 
the freedom of the workingman from 
the closed union shop was not in fact 
the real reason for the existence of 
these employers’ associations, nor in- 
deed the motive for their activities, 
has been amply demonstrated in 
previous reports of this Committee. 
It has there been shown that under 
the banner of the ‘open shop’ the 
employers’ associations created an or- 
ganized front against collective bar- 
gaining and sought to destroy or 
weaken all union organizations re- 
gardless of whether the closed shop 
was achieved in any given case. 
Illuminating analyses of the semantics 
of the closed and open shop and what 
the terms really meant to the em- 
ployers’ associations which used them 
may be found in this Committee’s re- 
port on the Associated Industries of 
Cleveland, and in the testimony given 
by employers’ association leaders in 
Los Angeles. Ostensibly the ‘open 
shop’ doctrine meant -only that there 
should be no discrimination against 
nonunion workers in hiring, but, in 
practice, adherence to the open-shop 
doctrine required that the employer 
discriminate against union workers in 
hiring. Said the American Plan-Open 
Shop Conference in 1925, ‘in the true 
sense of the American Plan Open 
Shop he (the eraployer) cannot main- 
tain 100% union crew in any depart- 
ment or in any craft of his business.’ 
Attainment of this objective neces- 
sarily required discrimination against 
union men, and the use of labor 
espionage or other deyices to ascertain 
the extent of union affiliation in the 
shop or plant. Collective bargaining 


encouraged union membership and 
was therefore implicitly condemned. 
Some employer groups, in the name 
of the open shop, even went so far as 
to forbid the hiring of union men at 
all. This was the case in Los Angeles 
at the time of the investigation by the 


United States Commission on In- 
dustrial Relations.” 

It was long ago realized when em- 
ployers raised the individual rights 
argument against the closed shop, that 
the right of the individual in modern 
industrial relations consists primarily 
of the right to sell his labor at a 
cheaper price than another. It was 
recognized that those who championed 
the individual’s “right to work” were 
in fact using a fictional freedom to 
glorify industrial autocracy and to 
justify the employer’s right to hire 
and fire on his own terms.!° 

Professor Robert. L. Hale of Co- 
lumbia University Law School has 
aptly analyzed the type of individual 
freedom which has lately won so 
many defenders: 


“If a man wants to work in a steel 
plant, he does not just go out and 
work according to his own ideas about 
how it should be worked; he has to 
join an organization. Normally, in 
the case of a steel plant, he becomes 
an employee of a steel company, and 
then he has no freedom as to the de- 
tails of his work whatever; he is a 
nonvoting member of a society. Now, 
if he belongs to a union in a closed- 
shop industry, it is perfectly true he 
has no freedom to work without being 
a member of the union, but he has 
a littke more freedom through the 
brotherhood of his union against the 
restraint imposed upon by the em- 
ployer. 

“Now, of course, any system of 
organization is liable to have faults 
at times . . . Government of any sort 
has certain evils, or may have at par- 
ticular times, but the only alternative 
is anarchy, where the evils would be 
much greater. If he is subject to be 
governed by the rules of his union he 
presumably has a little more control 


over what those rules are than if he 


is governed solely by the rules laid 
down by his employer.” 
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Revival of the individual rights 
issue comes at a time when in fact 
the individual, as the result of the 
increasing growth of monopoly, is 
more powerless than ever before in 
our history to exercise industrial 
freedom outside of a labor organiza- 
tion. The current campaign for in- 
dividual rights is a campaign to 
destroy individual freedom, not to en- 
large it. 


Il. CONDITIONING 
THE EXERCISE OF RIGHTS 


A second type of anti-labor ap- 
proach involves a claimed concern 
with preserving rights. This approach 
too is instructive because it widely 
characterizes many forms of legisla- 
tive attacks upon popular liberty. 

This second approach pays lip-serv- 
ice to a right but attaches such con- 
ditions to its exercise as to make it 
meaningless. Practitioners of this ap- 
proach invariably contend that they 
are vitally interested in preserving the 
right and have merely devised a means 
for its “orderly” exercise in order to 
neutralize the objections of those who 
would abolish it altogether. This ap- 
proach is implemented in two ways. 
First, it is proposed to impose condi- 
tions upon the exercise of the right 
which would hamper the free enjoy- 
ment of the right. This type of pro- 
posal requires the payment of the kind 
of price as a condition to the exercise 
of a right which inevitably weakens 
its value. 

Most of the proposals of this nature 
draw upon delay to achieve their pur- 
pose. 

It is peculiarly true in labor rela- 
tions that time is of the essence. A 
right frequently can be made value- 
less because its exercise must be de- 
ferred. In labor relations we are deal- 
ing with a highly perishable status 
quo. Delay can do as much injury to 





employee rights as the most forceful 
kind of employer misconduct. Let me 
give a few examples. 

The National Labor Relations 
Board has for years been denied ade- 
quate appropriations to perform its 
mounting tasks. As a result today it 
takes about a year to process an un- 
fair labor practice case from charge 
to Board decision. Court review may 
consume another 18 months. It re- 
quires no strenuous argument to point 
out that during periods of time such 
as these a union which has suffered 
employer aggression may well be 
placed as a result of the lapse of time 
into a position wherein rights which 
the law affords on paper will in fact 
serve as no real protection. The 
wounds which an employer inflicts 
upon a union through discriminatory 
discharges, the establishment of a 
company union, or a refusal to bar- 
gain, may well become fatal if relief 
is a year or two in coming. 

The same is true in representation 
cases. At the present time because 
of the board’s diminished staff a 
representation case requires some six 
to eight months for processing. A 
petition may have been filed when 
the impulse of self-organization was 
quick but under the board’s present 
time limitations the order for an elec- 
tion may be applied to an entirely 
changed situation. A new electorate 
may be present, new considerations 
may have supervened. The passage 
of time may well serve to rob the 
right to freedom of choice of vital 
content. 

The persistent Congressiona: prac- 
tice of starving labor agencies, of 
slowing down the administration of 
labor laws, must then be identified as 
a part of the technique by which 
rights are granted but their enjoyment 
stultified through the application of 
hostile conditions. 

The use of delay to frustrate free- 
dom of choice is involved in proposals 
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which would provide for direct review 
of Labor Board certifications. Under 
the National Labor Relations Act at 
present an employer may only chal- 
lenge a certification by refusing to 
bargain with the certified union.!* It 
has been recognized that to permit 
court review by direct appeal of board 
certifications would involve destruc- 
tive delays.13 This would be an easy 
way of granting the right of freedom 
of choice but of in fact undermining 
it by endless court review. 

Yet it has been proposed!* to make 
every certification the subject of 
judicial review at the instance of any 
individual in the bargaining unit. To 
create a mechanism as this provision 
does which will delay the designation 
of a bargaining agent for a period of 
a year or more is a true negation of 
the right to freedom of choice: More- 
over it can only serve to stimulate in- 
dustrial unrest. 

The same technique is used in cool- 
ing off proposals limiting the right to 
strike. A recent proposal along these 
lines provides for a 60-day cooling- 
off period.15 

A union may be faced with the 
necessity of striking in a particular 
situation at some period shorter than 
the 60-day period laid down in the 
proposal. The 60-day period imposes 
upon a union all of the weakening 
and limiting effects which flow from 
an arbitrary and unnecessary pro- 
longation of a period of fruitless con- 
ference where employer attitudes are 
clear. The practical facts connected 
with the planning and organization of 
a strike must be kept in mind. A 
strike involving thousands of workers, 
such as is characteristic of modern- 
day major enterprises, is not a project 
of a single day’s planning. It involves 
a process of organization and dispen- 
sation of information and guidance so 
that issues may be fully understood 
by all workers. The maintenance of 
the strike depends at all times on the 


morale and understanding of the par- 
ticipants. Strikes cannot be called on 
one day, the men sent back the next, 
and then the strike continued on the 
third. When an employer’s obstinacy 
is clear and the issues are sharp, em- 
ployees who wish to exercise their 
rights cannot be kept in a state of 
confusion or of uncertainty. Timing 
of a strike, if it is to be effective, is 
like the timing of any operation which 
requires the co-ordinated efforts of 
many thousands of individuals. It 
must be accomplished at a time all 
efforts are in a position to be co-ordi- 
nated and when all individuals are in 
a position to act most effectively. 
Moreover, frequently cooling-off 
periods have the effect of actually pro- 
hibiting (and not merely qualifying) 
the exercise of the strike right. This 
is so because these restraints forbid 
the exercise of the strike right when 
the employer may be economically 
most sensitive to it. In the case of a 
seasonal industry the cooling-off re- 
quirement might well permit a strike 
only when an employer would wel- 
come rather than be injured by it. 
This impact of the cooling-off re- 
quirement is illustrative of legislative 
proposals of a second type. These 
proposals pay lip-service to the right 
but prohibit its exercise at precisely 
the point where it may be most effec- 
tive. This technique is used in con- 
nection with a proposed prohibition on 
so-called industry-wide bargaining. 
We are prepared to encourage col- 
lective bargaining and to sing its 
praises. But, at the very point when 
bargaining might become meaningful 
in terms of the realities of modern 
industry, we propose to outlaw it.'® 


The same technique of on the one 
hand offering assurances that workers 
may go out to swim but on the other 
hand forbidding them to go near the 
water is implicit in a good deal of 
current thinking in connection with 
the boycott.17 It is hardly necessary 
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to rehearse here the long history of 
the “secondary” boycott and the 
“sympathetic” strike. It is fair to say 
that enlightened courts and com- 
mentors have long ago recognized that 
it is important to preserve the right 
of workers to utilize pressures against 
employers who enter into economic 
relations with an anti-labor employer. 
The employer who persists in supply- 
ing an anti-union manufacturer or in 
serving as an outlet for his products 
aids the latter in his fight against the 
union. It is not accurate to describe 
an employer who serves this role as 
neutral. Nor is it justice to require 
employees to work for an employer 
who seeks to benefit from the sweat- 
shop conditions maintained by an anti- 
union manufacturer. 

If we are prepared to protect the 
rights of workers to apply economic 
pressure to an unfair employer we 
cannot withdraw our protection of 
such pressyres at the point when they 
can become truly effective, namely, 
when they are directed at those em- 
ployers whose economic activities sup- 
port and are supported by the anti- 
labor employer. 

I have referred to the practice of 
preserving a right but attaching to 
it conditions fatal to its effective 
exercise as a technique. It should 
be recognized as such. Increasingly 
in the area of civil rights we note the 
growth of this type of formula. We 
do not suppress the right to vote, we 
merely require a prohibitive price in 
the form of a poll tax as a condition 
to its exercise. We do not deny Ne- 
groes the right to vote in a general 
election, we merely bar them from 
primaries, the area in which the right 
has meaning. 

It seems to me that we must recog- 
nize that there is a fundamental 
evasion in the practice of appearing 
to preserve a right and creating the 
conditions under which it cannot be 
effectively exercised. In the field of 





labor relations this fundamental in- 
consistency has become quite appar- 
ent. In some cases it springs from an 
ignorance of the realities of labor re- 
lations, from a lack of knowledge of 
the conditions under which rights 
must be exercised in order to be effec- 
tive. In many cases, however, a tre- 
mendous conscious deception is in- 
volved. And we cannot build decent 
labor relations on deceptions. 


Ill. THOSE WHO ENJOY 
FREEDOM MUST ASSUME 
RESPONSIBILITY 


There is a third formula upon 
which the drive against labor’s rights 
rests. This formula, too, leans heavily 
on a claimed concern for the preser- 
vation of freedom. The third type of 
formula gives rise to proposals not 
to regulate labor’s rights but to regu- 
late labor organizations themselves. 
The justification for this type of pro- 
gram is that since labor organizations 
enjoy a great deal of freedom and 
exercise their freedom they should be 
made “responsible.” Indeed adherents 
of this school insist that labor organi- 
zations should be grateful for and 
should embrace the regulations which 
they propose since it is claimed they 
are a means of actuaily preserving 
freedom. 

No one can quarrel with the propo- 
sition that those who enjoy rights 
should assume responsibilities. How- 
ever, one must be extremely careful 
that the “responsibilities” which are 
sought to be imposed are not of a type 
which would frustrate the enjoyment 
of the right. 

Typical of the group of restraints 
proposed in this area in Section 203 
of the Ball-Taft-Smith Bill (S. 55) 
which purports to deal with the prob- 
lem of union responsibility. Section 
203 proposes the following: 


a. Suits based on collective baryain- 
ing contracts are brought within 
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the jurisdiction of the Federal 
Courts without regard to any of 
the normal jurisdictional require- 
ments such as diversity of citizen- 
ship or a minimum amount in con- 
troversy. 


b. A union is made responsible not 
merely, as the present law pro- 
vides!8, for those acts of its com- 
mittee members and other minor or 
major officials which the union 
authorizes or approves, or ratifies, 
but, in addition, for any acts of 
such “agents” regardless of wheth- 
er the specific acts were author- 
ized or approved by the union. 


c. Permits suit against a union in any 
district in the country in which the 
union has any such “officers or 
agents.” 


d. Declares that any employee who 
participates in a strike in violation 
of an agreement and without ap- 
proval of the union shall lose his 
status as employee under the Na- 
tional Labor Relations Act. 


This proposal is offered on the 
ground that its purpose is simply to 
“make unions suable” so that their 
collective bargaining obligations may 
be enforced against them. It is based 
upon an assumption which is wholly 
questionable and carries implications 
completely unfair to labor. The as- 
sumption underlying the campaign for 
this proposal is that unions and unions 
alone frequently violate collective 
bargaining agreements. The objective 
facts do not support the assumption 
of this legislation that there is a 
record of union irresponsibility 

In not one of the major C.I.O. 
strikes of 1946 was there a violation 
of a collective bargaining contract or 
any other type of obligation. In con- 
trast, it was the General Motors Cor- 
poration which rejected the award 
made by a fact finding board appoint- 
ed by the President ; it was the United 
States Steel Corporation which re- 


jected a settlement suggestion of the 
President, himself; and it was the 
Westinghouse Corporation which was 
denounced by two of our Nation’s 
foremost labor experts for its pro 
vocative and unreasonable prolonga 
tion of a strike. 

It should be realized that every one 
of the thousands of arbitration awards 
each year which uphold union griev 
ances is a decision that an employer 
has violated a contract. On the rec- 
ord, therefore, there are hundreds of 
proven employer violations for each 
alleged union violation. 

Labor unions do not urge these facts 
as a basis for any legislative proposal 
to make lawsuits against employers 
more frequent in labor relations. 
What is significant is that these con- 
siderations indicate that supporters of 
proposals such as that contained in 
Section 203 of S. 55 are seeking main- 
ly to establish a false public impres- 
sion unfavorable to unions. Labor 
does not seek to create a counter-im- 
pression nor does it offer legislative 
counter-proposals because it could not 
seriously be disputed that whether a 
union or an employer is a contract 
violator, court litigation will not estab- 
lish good labor relations. 

Anyone familiar with labor prob- 
lems recognizes that a lawsuit over 
a collective bargaining agreement is 
the simplest and most effective way 
to destroy harmonious labor relation- 
ships. Employers and labor organiza- 
tions with a bona fide desire to live in 
peace and harmony strive in every 
way possible to free themselves of 
litigation as the answer to their dif- 
ferences. That is why collective bar- 
gaining contracts have developed so 
extensively the details of the grievance 
machinery and arbitration as a sen- 
sible and expeditious way to settle 
the hundreds of problems that may 
arise each week and month in the 
administration of a labor contract in 
a large plant. 
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There can never be good relations 
between an employer and a labor or- 
ganization if a lawsuit is the end 
product of breach of a collective bar- 
gaining agreement. Those who would 
invite the parties to a collective bar- 
gaining relationship to substitute for 
the grievance procedure resort to law- 
suits must be condemned as disrupters 
and trouble makers. 

There is still another significant 
consideration to be recognized in the 
effect of this proposal. 

It establishes the union as a legal 
entity in the eyes of the federal court, 
without regard to and without con- 
formance to the form, status and pro- 
cedure which may be prescribed by 
the respective state jurisdictions. In 
substance it gives to the wunincor- 
porated associations which are labor 
unions a special type of federally 
created status. It is a long and sig- 
nificant step in the direction of federal 
incorporation. It is a step which is 
in no way matched by any similar 
movement with respect to corpora- 
tions. It is a step which is subject to 
all of the frequently voiced and well 
recognized objections to federal in- 
corporation. 

Two of the detailed and purported- 
ly “incidental” provisions of this sec- 
tion of S. 55, substantially expose the 
true effect of this section. One of 
these is a subdivision permitting suit 
to be brought against a labor organi- 
zation not merely in the judicial dis- 
trict in which it maintains its principal 
office but in any district in which its 
“officers or agents” are located. A 
clearer invitation to widespread har- 
assment of labor organizations can 
scarcely be conceived. Any national 
union has groups of members organ- 
ized into locals throughout the coun- 
try, many in isolated areas far distant 
from the main office of the organiza- 
tion. Each of these local groups, 
their cornmittees, their minor officials, 





may for some purposes, be deemed to 
be acting for the entire organization. 
The provisions of this section permit 
the filing of law suits in any part of 
the United States where this may be 
the situation against the entire na- 
tional organization. The national or- 
ganization may be called upon to re- 
tain or dispatch counsel, prepare evi- 
dence, try law suits in all these parts 
of the country at the whim of the em- 
ployer who may wish thus to drain the 
union’s treasury. 

The other provision which sub- 
stantially exposes the true effect of 
this section of S. 55 is that which 
makes the union responsible for the 
acts of its “agents” regardless of 
whether those acts have been spe- 
cifically authorized or approved. 

This is union “responsibility” with 
a vengeance. It turns the clock back 
to a period in which the very existence 
of a union was regarded as a “con- 
spiracy.” Any action by any member 
or minor officer anywhere could be 
treated as an act in furtherance of 
the conspiracy and all of the members 
made to suffer upon the theory that 
they all were engaged in the “con- 
spiracy.” 

Theories of responsibility of this 
type made union busting relatively 
easy. It was relatively simple for an 
employer to plant in the union ranks 
an agent whose functions would be 
to provoke and instigate activities 
which might later become the subject 
of attack upon the union treasury. 

A background of this nature gave 
rise to Section 6 of the Norris-La- 
Guardia Act (29 U.S.C.A., Section 
106) which declared that unions were 
not to be regarded as responsible for 
any acts other than those actually 
authorized or approved or ratified.1® 
It is this rule which the present sec- 
tion of the bill proposes to alter.*° 
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Even in the absence of an employer 
spy, it must be realized that a section 
attempting to impose liability on 
unions in the act of any “agent” is 
grossly unfair. Any truly democratic 
union has an extremely large number 
of “agents.” Grievance Committee 
men are authorized agents in the 
negotiation of grievances. Locally 
elected officers are authorized agents 
for the administration and leadership 
of their locals. Dozens of committees 
of union members exist for various 
purposes in each local union. During 
a strike there are picketing commit- 
tees, food committees, negotiating 
committees, and many others. 

It has always been the aim of anti- 
union employers to seek to attack the 
union or to tie up the union’s funds 
on the basis of any minor altercation 
or scuffle on a picket line or on the 
basis of some minor infraction by an 
individual member or local grievance 
man. This section would now make 
that possible. 

As a matter of fact, the section is 
particularly ironic in the light of the 
frequent insistence by many of the 
same groups which urge provisions 
of this type, that there is insufficient 
democracy in American unions. The 
simple fact is that the more democracy 
there is in a union the more “agents” 
the union necessarily has. Such a con- 
sequence is extremely desirable. But, 
if the financial responsibility of the 
union is to be expanded to include 
liability for actions of all these 
“agents” even when the acts are not 
authorized or ratified, then this ‘bill 
is actually encouraging and insisting 
that in self protection the union im- 
pose greater centralization so as to 
confine authority and agency only to 
the highest and most restricted levels 
of leadership. That is contrary to the 
principles of democratic unionism and 
should be regarded as contrary to the 
principles of desirable public policy. 


Grimly pursuing the “responsi- 
bility” theme, the proposed section, 
in a final clause, declares that where 
an employee participates in an un- 
authorized stoppage he “shall lose his 
status as an employee” for purposes 
of the National Labor Relations Act. 

The claimed purpose of this clause 
is to protect unions against stoppages 


which they themselves do not author- 


ize. Many union contracts now pro- 
vide that an employee who engages 
in a stoppage in violation of con- 
tract may be discharged as a penalty. 
This is a clause of a type which may 
be quite sound where an employer and 
a union feel that a collective bargain- 
ing relationship is such as to make 
such action a desirable means of en- 
forcement. A_ statutory approach 
which arbitrarily assumes that such a 
penalty is necessary and desirable in 
all instances and under any circum- 
stances would be in itself dangerous 
and undesirable. 

The proposal, however, goes far be- 
yond even that. It penalizes not mere- 
ly the employee, but also the very 
union against whose orders the em- 
ployee is rebelling. The proposal 
specifically includes a loss of status as 
an employee under Section 9 of the 
National Labor Relations Act. [’re- 
sumably, therefore, if a majority of 
the employees at a given plant strike 
in violation of union policy then they 
lose their status as employees in de- 
termining representation and ‘he 
union loses its collective bargaining 
rights. 


* * * 


Recent history offers a grim re- 
minder that appeals in the name of 
freedom can cloak an intent to des‘ roy 
freedom. Much of the current «nti- 
labor campaign must be analyzed for 
what it basically is—the resort to the 
arguments of freedom for the purpose 
of making repression palatable. 
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NOTES 
*S. 360, Sec. 6, amending Sec. 9(9) of National Labor Relations Act. 


*See Sec. 2(b) of H.R. 2157 and Sec. 4(£) of S. 70, bills now pending to amend 
the Fair Labor Standards Act. Compare Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 
reh. den. 325 U. S. 893, “No one can doubt but that to allow waiver of statutory damages 
by agreement would nullify the purpose of the [Fair Labor Standards] Act.” 


* This fact, first adduced by the Supreme Court to sustain a state statute limiting the 
miners’ workday to 8 hours, became the basis of succeeding decisions: Knoxville Iron Co. 
v. Harbison, 183 U. S. 18, requiring cash redemption of evidence of indebtedness issued 
in payment of wages; Patterson v. Bark Eudora, 190 U. S. 169, forbidding advance pay- 
ment of seamen’s wages; McLean v. Arkansas, 211 U. S. 539, prohibiting agreements to 
pay miners on the basis of the weight of screened coal; Chicago B. & Q. R. Co. v. Mc- 
Guire, 219 U. S. 549, 567, prohibiting contracts limiting liability for injuries to employees; 
Bunting v. Oregon, 243 U. S. 426, ‘imiting hours of work of factory employees; N. Y. 
Central R. Co. v. White, 243 U. S. 219, sustaining workmen’s compensation laws; West 
Coast Hotel Co. v. Parrish, 300 U. S. 379, sustaining a minimum wage law. 


*40 Stat. 70, 29 U. S. C., Sec. 102. 
*Senate Report No. 573, 74th Congress, Ist Session, p. 3. 


* Repeating a statement by Chief Justice Taft in American Steel Foundries vy. Tri- 
City Central Trades Council, 257 U. S. 184, 209. 


*The dangers of paralleling the collective bargaining system with individual bargain- 
ing were quite clear to the framers of the National Labor Relations Act. The House 
Committee said (Report No. 1147, 74th Congress, lst Session, p. 20): 

“Section 9(a) incorporates the majority rule principle * * *. As a necessary corollary 
it is an act of interference (under sec. 8(1) for an employer, after representatives have 
been so designated by the majority, to negotiate with individuals or minority groups in 
their own behalf on the basic subjects of collective bargaining. ° * * There cannot be 
two or more basic agreements applicable to workers in a given unit; * * * If the em- 
ployer should fail to give equally advantageous terms to nonmembers of the labor or- 
ganization negotiating the agreement, there would immediately result a marked increase 
in the membership of that labor organization. On the other hand, if better terms were 
given to sannenhen, this would give rise to bitterness and strife, and a wholly un- 
workable arrangement whereby men performing comparable duties were paid according 
to different scales of wages and hours. Clearly then, there must be one basic scale, and 
it must apply to all.” 

Similarly the Senate Committee reported (Report No. 575, p. 13, 74th Congress, Ist 
Session ): 

“Majority rule carries the clear implication that employers shall not interfere with the 
practical application of the right of employees to bargain collectively through chosen 
representatives by bargaining with individuals or minority groups in their own behalf, 
after representatvies have been picked by the majority to represent all.” 

The position taken by Congress was based on the testimony of experts. During the 
hearings preceding the enactment of the Act, Mr. Francis Biddle, who at that time was 
chairman of the old National Labor Relations Board under Public Resolution No. 44, 
testified (Hearings Senate Committee on Education and Labor, 74th Congress, Ist Session, 
on S. 1958, p. 81): 

“The experience of this Board in the cases before it has indicated that the in- 
sistence of the employer on individual bargaining has been for the purpose of interfering 
with collective bargaining and not for the purpose of preserving the individual liberty 
of contract of the American workman.” 

*The protection of the right to bargain collectively but the denial of the right to 
quit collectively is not only an instance of an anti-labor use of individual rights theories, 
it is also illustrative of the technique of attaching to rights conditions fatal to their effective 
exercise, discussed in Point II of these remarks. 

*LaFollette Committee Report, Part I, pp. 54-55. 


* The distorted use of freedom concepts in the closed shop controversy has been fre- 
quently commented on. See, for example, Brooks, Unions of their Own Choosing (New 
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Haven, 1939), pp. 48-49; Brooks, When Labor Organizes (New Haven, 1938), pp. 68-69; 
Catlin, The Labor Problem (N. Y., 1935), pp. 420-421; Hoxie, Trade Unionism in the 
United States (N. Y., 1936), pp. 190-195. 


" Hearings, Senate Committee on Education and Labor on S. 2926, 73d Congress, 


2d Session (1934), Pt. 1, p. 51. 
808 U. S. 401; Inland Empire District Council v. Millis, 325 U. S. 698. 


* Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41; A. F. of L. v. N.L.R.B., 

** Report of Senate Committee on Education and Labor on S. 1958, 74th Congress, 
Ist Session, Report No. 573, pp. 5-6. 

*S. 360, Sec. 6(d); H.R. 880, Sec. 9(a). 

*S. 55, Sec. 3. 

** See S. 133, introduced by Senator Ball. 

"See, for example, S. 55, Sec. 204(a)(1). 

99 U.S.C.A., Sec. 106 (Norris-LaGuardia Act). 


* The Senate Committee Report made extremely vivid the need for Section 6 (S. Rep. 
No. 163, 72d Cong., lst Sess., pp. 19, 20, 21): 

“In most cases where strikes occur involving a great many employers and employees 
and covering a comparatively large territory, there are often unlawful acts committed in 
the way of injury to property or to persons. It is not the intention of the bill to protect 
anybody, whether he be employer or employee, from punishment for the commission of 
unlawful acts either as against property or persons. But no person or organization should 
be held thus liable unless he or it caused the unlawful act or participated in it or ratified 
it. It has often occurred that employers themselves have secured the services of detectives 
who, under the guise of labor men, have gained admission into labor unions. When this 
happens these detectives are usually doing everything within their power to incite em- 
ployees who are on strike to commit acts of violence, and such detectives, contrary to 
the definite instructions of labor union leaders, sometimes commit unlawful acts for the 
express and only purpose vf laying the foundation for injunctive process, of bringing dis- 
credit upon the union, and of making its officers and members liable for damages. 

“In case of a strike, where the officers of the labor union are doing everything within 
their power to prevent acts of violence from being committed by any person, the law 
should fully protect them and save them and the members of their organization who are 
following their advice from liability in damages because of unlawful acts of persons who 
are either directly or indirectly connected with those who are trying to defeat the purposes 
of the strike. * * * 

“@ @ ® why should an officer of a labor union, who has specifically advised members 
that violence niust be avoided, become responsible for the hot-headed action of some 
member in perhaps assaulting « strike breaker? Again, the relationship between officers 
and members of labor unions and other members is not that of employer and employee. 
The officers chosen by a union are not employers of the membership. They have no control 
over their associates based upon the power of determining whether or not they will employ 
them. It may be accepted that if a group associated in common activities becomes con- 
trolled by a lawless majority, it may be necessary for law-abiding men to dissolve their 
association with lawbreakers; but the doctrine that a few lawless men can change the 
character of an organization whose members and officers are very largely law-abiding is 
one which has been developed peculiarly as judge-made law in labor disputes, and it is 
high time that, by legislative action, the courts should be required to uphold the long 
established law that guilt is personal and that men can only be held responsible for the 
unlawful acts of associates because of participation in, authorization or ratification of such 
acts. As a rule of evidence, clear proof should be required, so that criminal guilt and 
criminal responsibility should not be imputed but proven beyond reasonable doubt in 
order to impose liability.” 

*” The rule of liability of the type proposed in S. 55 was recently rejected by the 
Supreme Court in United Brotherhood of Carpenters and Joiners v. U. S., Nos. 6, 7, 8, 9, 
and 10, decided March 10, 1947, as inconsistent with Section 6 of the Norris-LaGuardia 
Act. 
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Industrial Peace 





By ROBERT D. MORGAN 


(Delivered at Annual Meeting Kentucky State Bar As- 
sociation, Louisville, Kentucky, April 3, 1947, by Robert D. 
Morgan, of Morgan, Pendarvis & Morgan, Peoria, Illinois, and 
Miller, Gorham, Wescott & Adams, Chicago, Illinois, Council 
member American Bar Association, Section on Labor Relations 


Law.) 


I am speaking as an individual 
citizen, on the subject of “Industrial 
Peace”—a vital subject. Relative 
peace must be achieved between the 
managers of our industrial machine 
and the representatives of the work- 
ers therein if our free economy is to 
survive. I am by license, an officer 
of the courts of my home state and 
of the Federal Courts, and I speak to 
an audience of similar officers. While 
I am regularly engaged in the repre- 
sentation of employers in labor-man- 
agement problems, I do not speak as 
such representative today. 

There is compounded confusion 
surrounding this important subject 
among sincere and honest men in all 
walks of life. Too often, lawyers 
have preached what they thought 
clients wanted to hear. As lawyers, 
we must seek to point the way to 
reason—to peace among men under 
law. 

The obligation of employers to bar- 
gain with their employees collectively 
through representatives of the em- 
ployees’ own choosing is the “law of 
the land.” The National Labor Re- 
lations Act, popularly or unpopularly 
known as the Wagner Act, clearly 
establishes that obligation on the part 
of employers whose operations affect 
interstate commerce.2 At least nine 


states? have statutes establishing that 
obligation within their borders. 


When employees have indicated 
a desire for collective bargaining 


through established legal procedures, 
and it is required by law, the first and 
foremost recommendation to be made 
to an employer by any honest lawyer 
is the absolute good faith acceptance 
of the obligation to engage in it. 
Suspicion or belief by an employer 
that employees have been misled, or 
even coerced, into choosing to be 
represented by a certain union, is no 
justification for him to try to circum- 
vent his obligation to bargain with his 
employees collectively through the 
representative chosen. 

Such attempted circumvention by 
employers in the past has interfered 
seriously with industrial peace. That 
condition is passing away,* but it 
exists today to such a degree as to re- 
quire mention. As employees, we 
must keep our own hands clean, if we 
seek public support for attack on 
abuses of the other side; and if we 
want harmonious relations with em- 
ployees who believe collective bar- 
gaining is in their interest. 

Employers are quite free under the 
law, to persuade employees against 
collective bargaining so long as reason 
alone is used,5 but the freedom to 
choose collective bargaining or to re- 
ject it; and, having chosen it, the 
freedom to select the representative 
must be left to the employee. Abuses 
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of power by labor organizations must 
be reached in other ways than by 
abusing their legal rights if peace is 
the object. 

In my judgment, however, other 
improvements are needed to achieve 
relative industrial peace. Though col- 
lective bargaining is quite generally 
accepted and practiced in good faith 
by employers, through enlightened 
industrial management today, it is far 
from successful in achieving the 
stated purposes of ‘the Wagner Act, 
namely, to safeguard interstate com- 
merce from injury, impairment or 
interruption. The scope and magni- 
tude of the interruptions to commerce 
caused by strikes during 1946 prove 
definitely that this purpose was not 
one of the accomplishments of the 
Wagner Act. 

Probably the most serious problem 
now arising out of collective bargain- 
ing is that of industry-wide strikes, 
such as occurred twice in the last 
year in the coal industry, once in the 
steel industry and once on the rail- 
roads. Such strikes are the result of 
the organization of workers in an 
entire industry, and the decision of 
that organization to strike the entire 
industry at one time to enforce bar- 
gaining demands. In such a strike, 
the general public is irreparably hurt, 
regardless of the merit or lack of 
merit of the demand. or the success 
or failure of the strike. Such strikes 
must be eliminated. 

The question then becomes how to 
do it under our system of government 
in which we seek to preserve as much 
individual freedom as possible. In- 
dustry-wide bargaining has some ad- 
vantages to both parties without loss 
to the public at large. For example, 
it removes wages and working con- 
ditions from the field of competition 
between employers. Can the dangers 
to the public be removed without pro- 
hibition of industry-wide bargaining? 
I believe they can be. 


Industry-wide bargaining involves 
many individual and independent em- 
ployers on one side of the table. Mo- 
nopoly is not necessary to co-operative 
collective bargaining. There has never 
been, to my knowledge, an industry- 
wide lockout of employees, although 
lockout is the correlative of strike in 
labor-management warfare. It has, 
in the past, been used by individual 
employers, and might be by an in- 
dustrial monopoly, but such a waste- 
ful force strategy is just not agreed 
upon industry-wide by independent 
employers who have the responsibility 
of their own decisions. 

Employers, of course, are pro- 
hibited by law from combination in 
restraint of trade.?7 They cannot or- 
ganize an entire industry into one or- 
ganization which manipulates that in- 
dustry to the detriment of the public. 
Undoubtedly an industry-wide lock- 
out would, if attempted, be a viola- 
tion of these laws. 

The Supreme Court has held that 
the. laws prohibiting combination in 
restraint of trade are not applicable 
to labor unions, because it did not 
appear that Congress had so intended, 
but the court’s opinions clearly in- 
dicate that the Congress has the power 
constitutionally to pass such legisla- 
tion.8 

In industry-wide bargaining a sin- 
gle centralized labor union with au- 
thority to call an industry-wide strike 
sits across the table. Congress should 
by statute require the breaking down 
of centralized national unions. as 
combinations in restraint of trade. 

Such a suggestion is attacked as 
“union busting” by organized labor 
and such it is to a degree. “Trust 
busting” was unpopular among the 
trusts but it was accomplished by the 
people without destruction of in- 
dustry. All organization of labor im- 
poses some restraint on trade, and it 
is not proposed that we go back to the 
days when all labor organization was 
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held entirely illegal as such ;® but the 
Congress can and should prohibit by 
law the combination of workers into 
unions, with centralized authority and 
control, covering more than one em- 
ployer; or one local group of employ- 
ing units where employment is fluid 
as in the building trades and the mari- 
time industry. While I doubt that 
such really independent unions would 
very often combine for the purpose of 
simultaneous strike, such combination 
should also be prohibited by law as 
combinations in restraint of trade. 

Such legislation would not destroy 
the basic value of organization for 
collective bargaining to the worker. 
Like we have had no industry-wide 
lockouts, it would probably effectively 
prevent simultaneous strike in any 
crippling percentage of an industry 
without the compulsion of law, 
through the better compulsion of small 
unit responsibility of decision. It is 
clearly evident that the overwhelming 
majority of American workers want 
such local responsibility, and do not 
object to a law which restricts only 
the few who accept no responsibility 
to the public. 

Such legislation would limit labor 
monopoly and would improve the 
climate for collective bargaining. The 
freedoms, and the restrictions cn 
freedom of the disputing parties 
would be fairly balanced. Large em- 
ployers would have to deal with large 
unions. Strikers against substandard 
conditions would still be protected by 
the social opprobrium attached to 
strike breaking, and existing legal pro- 
tection for strikers.1° Either the union 
or the employer could effectively pre- 
vent continuation of an individual 
business enterprise except on mutually 
satisfactory conditions, and both could 
still profit more from its continuation 
and improvement by finding agree- 
ment on such conditions. 

Public utility strikes impose the 
second most serious threat to public 





security, and they are not reached by 
controls on the present monopoly of 
organized labor. Closing down elec- 
tricity, transportation, water, or com- 
munication services in a single com- 
munity cannot be tolerated. Strikes 
must be prohibited in public utilities, 
and arbitration of bargaining stale- 
mates under the jurisdiction of the 
rate setting authority should be sub- 
stituted. Adoption of this proposal 
will not remove private enterprise 
from public utilities, or seriously re- 
strict such freedom as it now enjoys. 
Public utilities are monopolies by 
necessity. Their rates and earnings 
are regulated by government now. 
Wages paid to workers and conditions 
of employment in this restricted field 
of public service should also be a pub- 
lic responsibility through the same 
public body. Free collective bargain- 
ing could still be enjoyed between 
private management and organized 
workers in so far as it could produce 
mutually satisfactory agreements, but 
in public utilities government must 
step in to prevent breakdown. 

Compulsory arbitration is not a 
satisfactory answer, however, in any 
other field. It is only the answer 
where the right to strike, and the right 
to lockout or cease business, must be 
subordinated to the public welfare; 
and where the direct relation of busi- 
ness cost to ultimate consumer prices 
can be recognized and balanced by the 
same public authority which, of neces- 
sity, already exists. Prohibition of 
strikes and provision for compulsory 
arbitration under the jurisdiction of 
the utility regulating authority would 
go a long way toward establishing in- 
dustrial peace in the public utility 
field, but further answers must be 
found in the general field of relations 
between free private enterprise and 
free organized labor. 

Temporary local and _ peaceful 
demonstrations of economic force be- 
tween organized employees and their 
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employers must be tolerated, if any 
freedom is to be preserved for either. 
Preservation of equality of the parties, 
with as much individual and collective 
freedom as possible consistent with 
the public welfare, should be our goal. 
However under the present law, 
such equality does not exist. Labor 
unions have been given unrestricted 
rights, and have not generally ac- 
cepted corresponding duties. Some 
unions have accepted duties to the em- 
ployer and to the public, but like we 
need laws against burglary, we need 
legal restrictions on those who do 
not. Industrial peace would be pro- 
moted by balancing the ground rules 
for collective bargaining through leg- 
islation to correct the following: 


1. Labor unions, as voluntary as- 
sociations under the common law still 
in effect in many states, cannot be 
sued in their own names, but all mem- 
bers must be joined as defendants,11 
and even if suable, they frequently 
avoid responsibility even for con- 
tractual obligations by maintaining no 
visible assets. Unions should be 
established as legal entities and held 
accountable in damages for breach of 
contract as well as for fines for viola- 
tion ot laws against breaches of the 
peace. Failing in such responsibility, 
a union should be denied the right 
to act as collective bargaining repre- 
sentative. 


2. Labor unions are not now re- 
quired by Federal law to bargain with 
employers although employers are re- 
quired to bargain with them.12 This 
obvious inequality leads to many 
strikes and should be corrected by 
making “good faith” bargaining the 
legal obligation of both. 


3. Labor unions are certified as 
exclusive bargaining representatives 
for all employees in a given unit upon 
selection by the majority of such em- 
ployees.18 


Thereafter, there is no 


legal compulsion to determine the 
wishes of a majority of employees, or 
any of them for that matter, prior to 
calling a strike to enforce bargaining 
demands. This would seem to be an 
accepted duty of any responsible 
representative of a group, but some 
irresponsible union leaders, and some 
with motives opposed to industrial 
peace, call and promote strikes re- 
gardless of the wishes of their mem- 
bers. Legislation should provide that 
a union would lose its rights as bar- 
gaining representative upon calling a 
strike without a majority vote, on 
secret ballot under impartial super- 
vision, on the choice of strike or ac- 
ceptance of the latest offer of the em- 
ployer. 


4. Labor unions now may legally 
strike and thereby interfere with the 
operation of the employer’s business 
and cause public inconvenience, to at- 
tain ends for which peaceful legal 
procedures are provided, such as 
strikes to obtain recognition as bar- 
gaining representative; or to attain 
ends which the employer is powerless 
to grant, such as strikes to obtain or 
discourage government action, to pre- 
vent encroachment on its claimed 
jurisdiction by another union, to lend 
support to dernands of other striking 
employees of the same or another em- 
ployer, etc. Such strikers should not 
have the protection of law, and or- 
ganized strikes which seek to enforce 
demands which the employer cannot 
grant or which seek by strike to cir- 
cumvent legal procedures should be 
prohibited. A union which employs 
such strikes should be subject to ac- 
tion for damages and to fine. 


5. Labor unions quite generally 
make, as a primary bargaining de- 
mand, a requirement of union mem- 
bership as a condition of continued 
employment. Employers are pro- 
hibited from making the opposite con- 
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dition.14 Compulsory membership in 
any organization, including com- 
pulsory obedience to the directions of 
its officers and subscription to its 
principles or aims against one’s own 
will and beliefs, is an abhorent to our 
traditions of individual freedom of 
thought as is the converse. Com- 
pulsory union membership should be 
prohibited by law as is interference 
with voluntary union membership. 
Organized labor has earned no higher 
place in modern society than has or- 
ganized worship. We believe in free- 
dom of religion and we should main- 
tain freedom of economic thought. 
Collective bargaining should be 
abandoned as national policy if it can- 
not be maintained on a _ voluntary 
basis. Several states have recognized 
this principle by amendment to their 
constitutions.15 

Legislation should not go further 
at the present time in regulating the 
parties to collective bargaining. Gov- 
ernment regulation could easily be 
substituted for free collective bargain- 
ing, as it was of necessity by the War 
Labor Board; but no one who cher- 
ishes a free society wants labor courts 
to take the place of free collective 
bargaining. The bargaining itself, 
aside from the legal obligation of both 
parties to bargain, should not be in- 
vaded by government. The full ex- 
tent of government participation in 
collective bargaining should be the 
making available of impartial and 
competent conciliators. They can be 
helpful in the event of bargaining 
stalemate by bringing the parties to- 
gether. They can also point out to 
each the cost of failure to agree. This 
is often a real help to both parties in 
time of emotional tension and ob- 
Sstinacy caused by dispute. The recent 
attack on the United States Concilia- 
tion Service, and its present director, 
by the House Appropriations Com- 
mittee is ill advised. 


The parties themselves, organized 
labor on the one hand and employer- 
management on the other, can do sev- 
eral things to improve the processes 
of collective bargaining and thereby 
promote industrial peace. Acceptance 
by employers of the duty to bargain 
with employees collectively has been 
mentioned. Acceptance of a legal 
duty to bargain, and avoidance of 
starting negotiations with a threat of 
economic force, might be suggested to 
organized labor. 

Both parties can well start negotia- 
tions by recognizing the legitimate 
functions of the other and with a 
desire to reach agreement. As bar- 
gaining representative for employees, 
unions can be expected to bargain for 
all the benefits “the traffic will bear” 
for their constituents. Labor, how- 
ever, should recognize a _ collective 
bargaining contract, when signed, as 
the consummation of bargaining for 
the period covered, and not as a 
starting place for further bargaining 
within the period. Receiving certain 
guarantees on wages, hours, and con- 
ditions of employment, and assurance 
of impartial arbitration of questions 
of interpretation and application of 
the agreement, labor should not hesi- 
tate on a strong and positive no-strike 
clause, with individual and collective 
penalties for violation. Labor should 
also gladiy subscribe to a management 
clause which says in effect that man- 
agement shall retain full discretion in 
all matters not specifically covered by 
the agreement. Any lesser provisions 
leave management without the degree 
of certainty and confidence necessary 
to operate a business. 


On this same point labor should not 
seek to undermine management by or- 
ganizing representatives of manage- 
ment into the same or connected or- 
ganizations with the rank and file 
workers. Foremen are the first line 
of management as labor will freely 
admit. Collective bargaining for 
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them, if they should insist upon it for 
themselves in their own organization, 
is one thing; but their acceptance into 
a union of the men they supervise is 
a deliberate attempt to divide their 
loyalty or compromise their duty.1¢ 
Business management cannot function 
with such division. Unions will not 
profit from the breakdown of man- 
agement. Unions of workers should 
not stoop to such a “divide and 
conquer” technique. It will not im- 
prove the processes of collective bar- 
gaining. 

Complete honesty with each other 
in the presentation and evaluation of 
facts is another way that both parties 
can improve the chances for agree- 
ment and understanding. A meeting 
of minds cannot be achieved so long as 
either side continues to “play to the 
gallery” with “facts and figures” 
obviously designed to mislead. Such 
tactics are always unmasked by the 
other side and can breed only distrust 
and contempt. Both sides can and 
should sincerely try to sée that they 
are both talking about the same thing, 
and should work only from proven 
and accepted facts. 


Labor might give consideration to 
the sanctity of agreements, aside from 
legal liability for breach thereof. It 
should not seek interpretations of 
laws which do violence to common 
understanding between employers and 
employees. If anything was settled 
between the working man and his em- 
ployer, it was the time which was con- 
sidered by both to be working time. 
Although the involvements varied 
from industry to industry and from 
job to job, there was no misunder- 
standing, and variations in wage rates 
were understood to make up for the 
differences. It is no credit to the law- 
yers or the courts that such under- 
standings were upset in recent years 
through strained and unnecessary 


interpretations of the Fair Labor 
Standards Act, which clearly were 
not even contemplated by the Con- 
gress. Particularly, for our purpose 
here, however, it is to the everlasting 
discredit of those in organized labor, 
having been parties to fully executed 
wage agreements, that they now are 
willing to ask billions of dollars in 
back “portal-to-portal” wage pay- 
ments for periods on which the books 
are closed. Such attempts do not 
promote industrial peace. In spite of 
the recent District Court Decision in 
the Mt. Clemens Pottery case and 
pending legislation in Congress, we 
have not heard the end of “portal-to- 
portal pay.” Unions and manage- 
ment will have to see eye to eye again 
on this subject. 

Finally, the chance for attainment 
of industrial peace can be immeasur- 
ably improved through the recognition 
by both parties of two basic economic 
“facts of life.” The first is the funda- 
mental truth that employer and em- 
ployee rise or fall together. They 
need each other. Each is impotent 
without the other. They may bargain 
over the risks and the spoils of their 
joint production of wealth, but if 
either allows disputes to make him 
forget the other basic truth—that pro- 
duction of goods is the only source 
of wealth—they are like the two jack- 
asses tied together who starved to 
death pulling in opposite directions 
toward different piles of hay, when 
they could easily have walked to- 
gether to first one pile and then the 
other. Joint production of needed 
goods by labor and management is the 
only means of preserving and im- 
proving the American way of life. 
Joint recognition of this fact, in place 
of the supposed “class struggle,” will 
not only do much to promote in- 
dustrial peace, but, even more im- 
portant, it will help improve the 
“standards of living” for all men. 
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NOTES 


* National Labor Relations Act (1935), 29 U.S.C.A., §§ 151-166. 


*Id. § 9c, 29 U.S.C.A., § 159(c) 


* Colorado, Kansas, Massachusetts, Minnesota, New York, Pennsylvania, Rhode Island, 


Utah, Wisconsin. 


*In 1987 unfair labor practice cases represented 72 per cent of all cases handled 
by N.L.R.B. and representation cases 28 per cent. In 1944, those percentages were re- 
versed. Ninth Annual Report of the National Labor Relations Board (1944). 

*See Morgan, Employer's Freedom of Speech and the Wagner Act, 20 Tulane L. 


Rev. 469 (1946). 


*§1 National Labor Relations Act (1935), 29 U.S.C.A., § 151. 

* Monopolies and Combinations, 15 U.S.C.A., §§ 1-31. 

*SEE: Apex Hosiery Company v. Leader, 310 U. S. 469 (1940); United States v. 
Hutcheson, 312 U. S. 219 (1941); Allen Bradley v. Local 3, 1.B.E.W., 323 U. S. 707 
(1945); Hunt v. Crumboch, 323 U. S. 704 (1945). 

*SEE: Commonwealth v. Carlisle, Brightly N. P. 36 (Pa. 1821); Commonwealth v. 
Hunt, 45 Mass. 111 (1842), Crump v. Commonwealth, 84 Va. 927 (1888); See also 
Chap. 1 Gregory, Labor and the Law. Norton & Co., Inc. (1946). 

” § 2(3) National Labor Relations Act, 29 U.S.C.A., § 152 (3)—Employee on strike 


retains status as such. 


18 U.S.C.A., § 407(a)—Prohibits transportation of “strike breakers” in interstate 


commerce. 


Ch. 48 Ill. Rev. Stat. 1945—§ 2(c) and (d)—provides notice of strike in advertise- 


ment for workers during strike. 


™ Montgomery Ward Co. v. Franklin Union, 323 Ill. App. 590 (1944). See: 


Cyclo- 


pedia of Federal Procedure (2d Ed. 1943), § 2113. 
™§ 8(5), National Labor Relations Act (1935), 29 U.S.C.A., § 158(5). 
8 9(a), National Labor Relations Act (1935), 29 U.S.C.A., § 159(a). 
*§ 8(3), National Labor Relations Act (1935), 29 U.S.C.A., § 158(3). 
* Arizona, Arkansas, Florida, Nebraska, and South Dakota. 
*SEE: American Steel Foundries v. N.L.R.B. (C.C.A. 7th), Dec. 1946. See also 


Concurring opinion of member Reynolds in Chicago Pneumatic Tool Co., 


No. 3 (1947). 


72 N.L.R.B. 





THE NUERNBERG TRIAL 
(Continued from page 165) 


can be found a stronger warning 
against the dangers of intolerance and 
race prejudice. The campaign of 
hatred against the Jews destroyed the 
liberty of those who indulged it and 
unleashed passions which led to deeds 
of which every German is ashamed. 
I shall never forget the testimony of 
the defendant Frank: “A thousand 
years will pass and this guilt of Ger- 
many will still not be erased.” 


Nowhere is more clearly demon- 
strated than in the records of this trial 
the eternal truth that the foundations 
of a state are not merely physical, but 


are spiritual and moral, and _ that, 
when its spiritual and moral founda- 
tions are destroyed, no state can live 
or ought to live. The madness of the 
tyrants who ruled Germany brought 
destruction upon her at the hands of 
the nations whom she had wronged 
and attacked; but the record made in 
this trial shows that the war was not 
the cause but an incident of the ruin 
which had already come upon the 
German people as a result of the re- 
bellion of her leaders against the 
moral order of the universe. If the 
trial can impress but this one lesson 
upon the conscience of mankind, it 
will have justified all the effort it has 
cost. 
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wo NEWS 





The University of Kentucky needs 
any of the issues of the Bar Journal 
of the first ten volumes. Especially 
does it need No. 2 of Vol. 1. If any 
lawyer has any of these laying around, 
the Law Library would appreciate 
their being sent to them. 


Attorney Roy Tooms has resigned 
his position with the Federal Bureau 
of Investigation and has established 
a law office in Barbourville. 


Hon. Logan Patterson of Pineville 
discussed the four constitutions under 
which Kentucky has lived in the 
feature talk before the Bell County 
Bar Association, Mareh 31, at Mid- 
dlesboro. At the same meeting, Hon. 
James W. Smith of Middlesboro 
talked about family allowances au- 
thorized service men under federal 
legislation. 


Attorneys Elmer Drake and Delmer 
D. Howard have announced the for- 
mation of a law partnership for gen- 
eral practice at Lexington. They have 
offices in the Citizens Bank Building. 


During the week of April 7 the 
following Louisville attorneys, all war 
veterans, addressed the Jefferson 
County School children, as a part 
of Army week celebrations: Carl C. 
Ousley, Jr, Harry F. Poynter, 
William M. Harvin, E. P. Sawyer, 
William Walden, W. Clark Otte, 
Rush Nicholson, Ephraim Lawrence, 
Garland R. Hubbard, Sidney A. Baer, 
Ray Bossmeyer, Alexander Booth, 
James Cuneo, Louis Garlove, An- 
drew Hyman, Stuart Lampe, Harry 
F. Malone, Charles E. Peyton, Luther 
Roberts, John M. Robsion, Jr., George 


B. Ryan, Edward F. Seiller, Ray C. 
Stephenson, George Wade, George 
Wetherby, Charles Zirkle, Alfred 
Krieger, Jr. Jack C. Mudd, and 
Arthur Hile. 


Arthur Rhorer was appointed city 
attorney of Middlesboro at a meeting 
of the Commissioners, April 7. 


At the meeting of the University 
of Kentucky law alumni held in Louis- 
ville April 2, Herbert Counts of Olive 
Hill was elected president of the 
alumni association for this year. Ben 
Cooper of Benton was elected vice- 
president, and Robert F. Houlihan of 
Lexington, secretary. 


Attorney Beverly B. Waddill of 
Madisonville was elected chairman of 
the State Workmen’s Compensation 
Board at a meeting of the Board in 
Frankfort, April 15. 


Disbarment proceedings against at- 
torney Aubrey Keeny, Covington, in 
U. S. District Court were dismissed 
by Judge Mac Swinford, April 16. 


Attorney Sam Boyd Neeley has 
opened an office for the general prac- 
tice at Murray. His offices are in the 
Gatlin Building. 


Hon. Watson Clay of the Jefferson 
County Bar was on April 24 named a 
Commissioner of the Court of Ap- 
peals by the seven appellate Judges. 
He fills a vacancy created several 
years ago when Commissioner Porter 
Sims was elected Judge. Mr. Clay’s 
election as a Commissioner ends the 
rumors that he would seek election 
to fill a vacancy as Judge of the Jef- 
ferson Circuit Court. 
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The Covington Inquirer in its issue 
of April 17 contains a four-column 
article eulogizing and complimenting 
Judge Mac Swinford on his extreme 
fairness to all those brought before 
him as U. S. District Judge. 


Notice of appeal has been filed by 
Ulie J. Howard, Commonwealth’s At- 
torney of Kenton County, who recent- 
ly was disbarred from Federal Court 
practice in the Eastern District of 
Kentucky. 


Hon. William E. Fanning of Ash- 
land was the principal speaker at a 
meeting of the Boyd County Bar As- 
sociation held at the Henry Clay Hotel 
in Ashland April 24. Mr. Fanning 
was formerly a naturalization ex- 
aminer with the Immigration and 
Naturalization Service of the U. S. 
Department of Justice. He used as 
his subject “Our Pressing Immigra- 
tion Problem.” 


The proposed Constitutional Con- 
vention was debated at the Owens- 
boro senior high school auditorium 
April 11 by Hubert Meredith of 
Owensboro and Philip Ardery of 
Paris. Mr. Ardery favored the pro- 
posal and Mr. Meredith opposed it. 


Attorney William M. Gant is now 
associated with the law firm of Wil- 
son, Wilson, and Wilson at Owens- 
boro. 


Mr. James E. Adkins has opened 
a law office for the general practice 
in Gallup-Field Building at Catletts- 
burg. 


Attorney Henry O. Whitlow of 
Paducah was elected president of the 
Paducah Junior Chamber of Com- 
merce March 17. 


The following new officers have 
been installed by the Campbell County 
Bar Association, Walter Burke, presi- 
dent; William Heringer, vice-presi- 
dent; Vincent Reuscher, secretary; 
and Martin Kirchoff, treasurer. 





Attorney E. E. Hubbard is the new- 
ly appointed City Attorney of Bards- 
town; he succeeds Ernest N. Fulton, 
who resigned after holding the posi- 
tion since 1931. 


Attorney Richard Oexman has com- 
menced the practice at Owensboro. 
He has opened an office in the Smith 
& Bates Building. 


Mr. Bacon R. Moore of Harrods- 
burg was administered the oath as 
Assistant U. S. Attorney for the East- 
ern District, March 7. He replaced 
Col. Erle McGuffey, who is on mili- 
tary leave from the Lexington office. 


As a result of the midwinter 
State Bar examination the following 
were admitted to the Bar: Fobert 
Charles Bensing, Louisville, Alan 
Neil Schneider, Louisville, Charles 
Edwin Skidmore, Lexington, James 
David Francis; Carrollton, Louis T. 
Feniston; Cincinnati, Edgar L. Rob- 
bins; Georgetown, James R. Ford; 
Glasgow, Thomas Marion Vance; 
Harlan, William Edward Wall; Har- 
rodsburg, Stuart Edgar Alexander, 
Jr., Hopkinsville, Reuben Pollard 
White; Lexington, Albert William 
Beck, Jr.; Frank Selby Hurst, Stanley 
H. Saunier, Jr.; Charles William 
Swinford, John Burke Turner; Louis- 
ville, Donald Edward Armstrong; 
William H. Fulton, Jr.; John S. Milli- 
ken, Jr.; William J. Wuerth, Owens- 
boro, William Milton Gant, James 
Richard Oexmann;  Prestonsburg, 
Preston Marshall Davidson; Shelby- 
ville, Harold Young Saunders. 


J. T. Gooch of Madisonville was 
elected president of the Hopkins 
County Bar Association at the annual 
meeting in March. J. W. Powell was 
elected vice-president, and L. B. Weir, 
secretary-treasurer. 


County Attorney Stanley Moebus 
of Campbell County was the guest 
speaker before the Dayton Woman's 
Club in February. 
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Mr. Charles M. Allen of the Louis- 
ville Bar is now associated with the 
firm of Farnsley, Hottell & Stephen- 
son, Louisville Trust Building, Louis- 
ville. 


Hon. Henry L. Brooks, Louisville, 
former Naval Lieutenant, was ap- 
pointed on November 25, 1946, as 
Circuit Judge of the Fourth Division, 
Common Pleas Branch, to fill the 
vacancy caused by the death of Hon. 
Eugene Hubbard. 


Hon. William D. Becker of Louis- 
ville is the new trial commissioner of 
the Jefferson County Juvenile Court. 


George S. Wetherby is now as- 
sociated with the law firm of Tilford 
and Wetherby, Louisville. The firm 
is composed of Henry J. Tilford and 
Lawrence Wetherby. 


Attorney Louis T. Peniston, for- 
merly of Port Royal, has commenced 
his practice at New Castle. He is as- 
sociated with Hon. John M. Berry. 


Attorney Astor Hogg -of Harlan 
has announced himself a candidate 
for the Democratic nomination for 
Attorney General. 


Henry B. McEuen has announced 
the opening of a law office in the 
Brenner Building at Calhoun. 


State Bar Association fees for the 
past five years, totaling $15, were paid 
for Aubrey Barbour, 74-year-old 
Newport attorney, before he took part 
in arguing the Kenton & Campbell 
Benevolent Burial Association case 
before the Court of Appeals, March 7. 

Shortly before court met it was dis- 
covered his name was not on register 
of those in good standing, so Camp- 
bell County Clerk George J. Kauf- 
man, who had come along with the 
group, forked over $15 to H. H. 
Harned, registrar-treasurer of the 
Bar Association. Harned explained 


he had no record that Barbour ever 
had paid any annual fees, but that 


he would accept them for five years 
and that if the Bar Association’s 
Board of Commissioners insisted on 
more, he would send a bill to Barbour. 


Marion Vance, a son of the late 
J. Wood Vance, has commenced his 
practice at Glasgow where he will 
occupy the offices formerly occupied 
by his father. 


Richard P. Stoll is the new city 
prosecutor for the city of Lexington. 
He succeeds the late Keene Dainger 


field. 





The Journal reports the following 
deaths among us which have hereto- 
fore been unreported. 

Ira G. Stephenson of Williamsburg 
at Cincinnati, February 8. 

J. Keene Daingerfield of Lexington 
at Lexington, February 9. 

Johnst Northcutt of Covington at 
Covington, February 15. 

Lewis E. Nickols of Greenup at 
Greenup, April 5. 

J. Edward Boltz of Newport at 
Newport, April 11. 

Frank M. Tracy of Covington at 
Covington, March 6. 

C. A. Wilson of Louisville at Louis- 
ville, March 5. 

Alex Howard of Ft. Mitchell at 
Ft. Mitchell, February 26. 

J. Wood Vance of Glasgow at 
Glasgow, March 21. 

O. L. Fowler of Owensboro at 
Spottsville, March 27. 

W. O. Catron of Somerset at Som- 
erset, April 1. 

Charles Ferguson of Smithland at 
Smithland, April 18. 

L. D. Lewis of Hyden at Hyden, 
April 18. 

Nathan Kahn of Louisville at 
Louisville, April 23. 

M. L. Jarvis of Somerset at Cin- 
cinnati, April 28. 
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Report of Necrology Committee 





To the Board of Bar Commissioners and members of the Kentucky State 


Bar Association. 


Your committee on necrology reports that it has ascertained the fact of 


the death of thirty-six Kentucky lawyers since its last report. 


Our method 


of collecting the fact of death in our ranks is in no wise perfect, and there 


are possibly omissions. 


We append hereto the names and a brief statement about each of the 


departed. 


IV. A. Barry died at his home in 
Elizabethtown, June 5, 1946. Mr. 
Barry was eighty-five years old and 
had been a lawyer for almost sixty 
years. He was police judge at three 
different intervals and his service in 
that office was about a quarter of a 
century. 


Robert H. Winn died at his home, 
May 18, 1946. He served on the 
Appellate Court from 1911 to 1913. 
He was president of the Kentucky 
State Bar Association in 1912-1913. 


James Clay, noted attorney for 
more than forty years, died at his 
home in Morehead, May 11, 1946. He 
was a native of Tyler, Texas, and 
came to Morehead forty-five years 
ago, where he studied law under 
Judge William Young. 


Eugene Mosley, Jr., a native of 
Bedford, died May 25, 1946, at the 
Jewish hospital in Louisville as the 
result of a fractured skull he suf- 
fered in a fall down the basement 
steps at his home. He was a former 
president of the Young Men’s Demo- 
cratic Club of Kentucky. He was a 
graduate of the Jefferson Law 
School. 


J. M. Auxier, Pikeville attorney, 
died at the Methodist hospital, June 
10, 1946. He received his education 
at the Pikeville public schools, Uni- 





E. H. SMITH 
Chairman 


versity of Virginia, and University of 
Kentucky. He served one term as 
city attorney. 

William M. Doolan died at his 
home, July 24, 1946. He was a 
graduate of Washington and Lee Uni- 
versity. During the war he served 
as counsel for the War Manpower 
Board, Veterans’ Division, at Nich 
ols General Hospital. 


C. G. Barrickman died at the 
Pewee Valley hospital, July 24, 1946. 
He served as city attorney at Shelby- 
ville for sixteen years and as county 
attorney for four years. He also 
practiced law in Louisville for nine 
years. 


Robert R. Friend died at his home 
in Irvine, August 7, 1946. He was 
a graduate of Kentucky Wesleyan 
College and Central University Col 
lege of Law. He had practiced law 
for forty years and on numerous occa- 
sions served as special judge of cir 
cuit courts. 

W. J. Webb died at the Fuller Gil- 
liam Hospital, September 25, 1946. He 
was the head of the Mayfield Board 
of Education for forty-nine years. He 
was a former president of the May 
field Health and Welfare League and 
served a four-year term as a member 
of the board of trustees of the Uni 
versity of Kentucky. 
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Thomas J. Sparks died at his home 
in Greenville, October 29, 1946. He 
was county judge of Muhlenberg 
County from 1897 to 1905. He was 
U. S. district attorney from 1927 to 
1935. 


J. P. Gross, Hazard attorney, died 
in Lexington, September 6, 1946. He 
was a graduate of the Jefferson Law 
School and attended the University 
of Kentucky. 


Samuel M. Wilson died in a St. 
Louis hospital, October 10, 1946. He 
was widely recognized for his work 
in historical research. He served as 
a law professor at Transylvania Col- 
lege for several years. As a vice- 
president of the Kentucky State Bar 
Association he helped compile its 
code of ethics. 


Joseph M. Huffaker died at his 
home in Louisville, September 17, 
1946. He served twenty-two years 
as commonwealth’s attorney. He 
attended Rugby University School 
and the University of Louisville Law 
School. 


Sam H. Brown died en route to a 
Lexington hospital, October 23, 1946. 
He was a native of Frankfort and 
former assistant attorney general. 


William Dana O’Neal, city attor- 
ney of Catlettsburg, died October 12, 
1946. He had served as special judge 
over trials throughout Eastern Ken- 
tucky. 


W. B. White died at his home in 
Mt. Sterling, September 12, 1946. He 
had served as city attorney of Mt. 
Sterling, Montgomery County attor- 
ney, and commonwealth’s attorney. 
He was elected circuit judge in 1939 
and re-elected in 1945. 


John 
home 


C. Hutcherson died at his 
in Glasgow, September 16, 


1946. He served as a member of the 
House of Representatives in Frank- 
fort during 1925 and 1926. 


James Sanders died at his home 
in Campbellsville, September 9, 1946. 
He was commonwealth’s attorney for 
Washington, Marion, Taylor, and 
Green counties. He was city attor- 
ney for Campbellsville in 1896, and 
in 1910 he was elected Taylor County 
attorney. In 1914 he became an assis- 
tant in the Office of Internal Rev- 
enue. 


W. F. McMurry died at his home in 
Paducah, September 6, 1946. He 
received his education at the Univer- 
sity of Louisville and Washington 
University. He was a member of 
the law firm of McMurry & Shoup 


Paul Runyan, commonwealth 's 
attorney for Mason, Bracken, and 
Fleming counties, was found dead in 
his overturned automobile, August 17, 
1946. He was a native of Ewing, 
Kentucky. 

C. B. Crossland, native of May- 
field, died in Paducah September 15, 
1946. He was court stenographer in 
Mayfield for several years. 


T. W. Napier died at his home in 
Crab Orchard, October 5, 1946. He 
practiced law in Bourbon County. He 
was eighty-five years old. 


John H. Gardner died at his home 
in Winchester, January 22, 1947. He 
served zs Kentucky counsel for the 
Cumberland Pipeline Company. He 
was eighty years old. 


William C. Buten died at his home 
in Newport, January 28, 1947. He 
served twelve years as judge of New- 
port Police Court and served as coun- 
ty judge three terms. He was sixty- 
seven years old. 


C. L. Hamilton died at the Siate 
Board of Health Building, Louisv:ile, 
January 11, 1947. He served as chief 
inspector and director of the Divis on 
of Registration at the Board of 
Health. He was a native of Shep- 
herdsville. 
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Joseph C. Jones died at his home 
in Frankfort, January 17, 1947. He 
was a former circuit judge and was 
graduated in law at the University of 
Virginia. 


L. C. Winfrey died at his home in 
Columbia, January 9, 1947. He 
was seventy-eight years old and had 
been practicing law fifty-two years. 


illie C. Moore died at the Critten- 
don County Hospital, December 11, 
1946. He was eighty-two years old. 
He served a part term as county attor- 
ney. 


!. A. Hazelrigg died at the Mary 
Chiles Hospital in Mt. Sterling, 
December 30, 1946. He served as city 
attorney for several years, as county 
attorney for one term, and as county 
judge for two terms. For many years 
was Master Commissioner of Mont- 
gomery Circuit Court. 


Jesse Morgan. died at Hazard, Jan- 
uary 2, 1947. He served two terms 
as president of the Hazard Bar Asso- 
ciation. He was seventy-six years 
old 


A. A. Huddleston died at his home 
in Burkesville, December 4, 1946. He 
served two terms as county attorney 
and twenty-iour years as common- 
wealth’s attorney for the 29th Judi- 
cial District. He was eighty-three 
years old. 


Matthew M. Redwine died at his 
home in Sandy Hook, December 4, 
1946. He served as county attorney 
of Elliott County, commonwealth’s 
attorney and was a member of the 
Kentucky General Assembly as a Rep- 
resentative. He also served as cir- 
cuit judge. He was ninety-three years 
old. 


Eugene Hubbard of Louisville died 
in Frankfort, November 14, 1946. He 
was a member of the Common Pleas 
Branch of Jefferson Circuit Court. 
He was seventy years old. 





E. L. Stephens of Williamsburg 


died November 23, 1946. He was 
seventy-eight years old and was a 
graduate of Cumberland College. 


B. B. Petrie died at Elkton, Decem- 
ber 1, 1946. He served as county 
attorney of Todd County. He was a 
member of the Kentucky Workmen’s 
Compensation Board in the Adminis- 
tration of Governor Laffoon. He was 
seventy-eight years old. 

J. P. McCartney died February 2, 
1947, at his home in Flemingsburg. 
In 1934 he was the Republican elec- 
tor from the Ninth District of Ken- 
tucky and served as a member of the 
notification committee. He was 
eighty-six years old. 





SHOULD THE PUBLIC 
DISTRUST THE LAWYER? 


(Continued from page 135) 


is public opinion that prevents us from 
having more judges who approach the 
ideal degree of knowledge and skill. 
Public opinion still believes that a 
highly expert judge can be obtained 
by the voice of the entire population, 
choosing blindly between names se- 
lected for them by partisan politi- 
cians, and usually for partisan politi- 
cal service. 

Public opinion (in all but a few 
states) is still satisfied to choose the 
highly expert judge by the popular 
vote of thousands of citizens who 
cannot possibly know whether the 
candidate is qualified. Ours is the 
only civilized country in the world 
which obtains its judges by that illog- 
ical and impractical method. 

That method has now had a century 
of trial; its failure is at last beginning 
to be realized. As soon .as public 
opinion is ready to exchange that 
method for one more practical, the 
public will find that it has removed 
one great reason for whatever dis- 
trust may exist of courts and lawyers. 
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Qualified Examiners of Questioned 
Documents 


Photographic Exhibits Prepared for Court Use 


Maxwell Allen Investigating Bureau, 
Inc. 


433-439 Starks Bldg. 
Louisville 2, Ky. 
Phone JA-8643 


‘ 
TXT IIIT IIIITIIII III 111i TTF 














This is told by County Attorney 
Joe Martin of Metcalf County. The 
defendant was being tried on some 
minor offense before the County 
Judge. He was asked if he had a 
lawyer, he replied that he did not. 


The Court informed him that he 
would appoint a lawyer to defend him 
if he wanted one. The defendant 
said, “I don’t want no lawyer, I have 
made up my mind just to tell the 


truth.” 
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